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 P R O C E E D I N G S 1 

 CHAIRMAN MOLDENHAUER:  The hearing will 2 

please come to order.  Good morning, ladies and 3 

gentlemen.  We are located in the Jerrily R. 4 

Kress Memorial Hearing Room at 441 4th Street, 5 

N.W.  This is the September 27, 2011, Public 6 

Hearing of the Board of Zoning Adjustment of the 7 

District of Columbia. 8 

 My name is Meridith Moldenhauer, 9 

Chairperson.  Joining me today is 10 

Vice-Chairperson Nicole Sorg; Mayoral Appointee, 11 

Lloyd Jordan; Jeffrey Hinkle, representative of 12 

the National Capital Planning Commission; and 13 

representative of the Zoning Commission today is 14 

Peter May. 15 

 Copies of today's hearing agenda are 16 

available to you and are located to my left in 17 

the wall bin near the door. 18 

 Please be advised this proceeding is 19 

being recorded by a court reporter and is also 20 

being webcast live.  Accordingly, I must ask you 21 

to refrain from any disturbing noise or actions 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  5 

in the hearing room.  When presenting information 1 

to the Board, please turn on your microphone, 2 

first stating your name and home address.  When 3 

you are finished speaking, please turn off your 4 

microphone, so that your microphone is no longer 5 

picking up sounds or background noise. 6 

 All persons planning to testify either in 7 

favor or in opposition are to fill out two 8 

witness cards.  These cards are located to my 9 

left on the table -- on the wall bin near the 10 

door and also on the tables in front of me.  Upon 11 

coming forward to speak to the Board, please give 12 

both cards to the court reporter sitting to my 13 

right. 14 

 Also, if you feel that you wish to file a 15 

written statement or testimony, additional 16 

supporting documents today, please submit 12 17 

copies to the Secretary for distribution.  If you 18 

do not have the requisite number of copies, you 19 

can reproduce copies on a machine located in the 20 

Office of Zoning across the hall. 21 

 The order of procedures for special 22 
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exceptions and variances is as follows:  one, 1 

statement of the Applicant and Applicant's 2 

witnesses; two, parties and persons in support; 3 

three, parties and persons in opposition; four, 4 

government reports, including the Office of 5 

Planning, Department of Transportation,; five, 6 

reports of the ANC; and six, rebuttal and closing 7 

statements of the Applicant. 8 

 Pursuant to Sections 3117.4 and 3117.5, 9 

the following time constraints will be 10 

maintained.  The Applicant, Appellant, persons 11 

and parties, except an ANC in support, including 12 

its witnesses, will be given 60 minutes 13 

collectively.  Appellees, persons and parties, 14 

except an ANC in opposition, including witnesses, 15 

will be given 60 minutes collectively.  16 

Individuals will be given 3 minutes, and 17 

organizations will be given 5. 18 

 These time restrictions do not include 19 

cross-examinations or questions from the Board.  20 

Cross-examination of witnesses is permitted by 21 

the Applicant or party.  The ANC within which the 22 
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property is located is automatically a party to a 1 

special exception or variance case.  Nothing 2 

prohibits the Board from placing reasonable 3 

restrictions on cross-examination, including 4 

limitations on time and limitation on the scope 5 

of the cross-examination. 6 

 The record will be closed at the 7 

conclusion of each case, except for any material 8 

specifically requested by the Board.  The Board 9 

and the staff will specify at the end of the 10 

hearing exactly what is expected and the date 11 

when the person must submit the information to 12 

the Office of Zoning.  After the record is 13 

closed, no other information will be accepted by 14 

the Board. 15 

 The Sunshine Act requires that the public 16 

hearing on each case be held in the open, before 17 

the public.  Pursuant to Section 405(b) and 406 18 

of the Open Meeting Act, the Board may, 19 

consistent with its rules and procedures and the 20 

Open Meeting Act, enter into a closed meeting on 21 

a case for purposes of seeking legal counsel on a 22 
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case pursuant to Section 405(b)(4) and/or 1 

deliberating on a case pursuant to Section 2 

405(b)(13) of the Open Meeting Amendment Act, but 3 

only after providing the necessary public notice 4 

in that case and an emergency closed meeting 5 

after taking a roll call vote. 6 

 The decision of the Board in these 7 

contested cases must be based exclusively on the 8 

public record.  To avoid any appearance to the 9 

contrary, the Board requests persons present not 10 

engage members of the Board in conversation. 11 

 Please turn all beepers and cell phones 12 

off at this time, as not to disturb these 13 

proceedings. 14 

 The Board will now consider any 15 

preliminary matters.  Preliminary matters are 16 

whether -- those related to whether a case will 17 

or should be heard today, such as requests for 18 

postponement, continuance or withdrawal, or 19 

whether proper adequate notice for a hearing has 20 

been given. 21 

 If you are not prepared to go forward 22 
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today or if you believe the Board should not 1 

proceed, now is the time to raise such a matter. 2 

 Mr. Secretary, do we have any preliminary 3 

matters? 4 

 MR. MOY:  Good morning, Madam Chair. 5 

 Not at the moment, but we do have some 6 

party status requests that the Board can address 7 

when the case is called. 8 

 CHAIRMAN MOLDENHAUER:  Fabulous.  Thank 9 

you. 10 

 All individuals wishing to testify this 11 

morning, if you could please stand, and the oath 12 

will be administered. 13 

 MR. MOY:  Do you solemnly swear or affirm 14 

that the testimony you are about to present in 15 

this proceeding is the truth, the whole truth, 16 

and nothing but the truth? 17 

 [Witnesses sworn en masse.] 18 

 MR. MOY:  Ladies and gentlemen, you may 19 

consider yourself under oath. 20 

 CHAIRMAN MOLDENHAUER:  Thank you, Mr. 21 

Moy. 22 
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 We can call the first case for today. 1 

 Application No. 18197 2 

 MR. MOY:  Yes.  Good morning, Madam 3 

Chairperson, members of the Board.  The first 4 

case before the Board is Application No. 18197.  5 

This is the application of 1211 10th Street N.W., 6 

LLC, pursuant to 11 DCMR 3103.2, for a variance 7 

from the lot occupancy requirements under Section 8 

403, variance from the court requirements under 9 

Section 406, to permit a rear addition to and 10 

conversion of a one-family dwelling into a 11 

four-unit apartment house in the R-4 District as 12 

premises 1211 10th Street, N.W., property located 13 

in Square 368, Lot 82. 14 

 As the Board will recall at the last 15 

hearing on this application on July 26th, 2011, 16 

the Applicant revised his application to change 17 

from four units to three units, and the Board 18 

allowed the Applicant to submit information, 19 

including an ANC letter, which I believe is in 20 

your case folders, which was submitted yesterday, 21 

Monday, September 26th, as well as readdressing 22 
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the burden of proof. 1 

 Thank you, Madam Chair. 2 

 CHAIRMAN MOLDENHAUER:  Thank you very 3 

much. 4 

 Good morning.  If the parties can 5 

introduce themselves? 6 

 MR. SULLIVAN:  Good morning.  My name is 7 

Marty Sullivan, here on behalf of Charles Sisson, 8 

and I would like to mention this to Mr. Moy, but 9 

I think we're going to ask for a postponement. 10 

 After getting the plan back from the 11 

architect this time around, it's apparent that 12 

there's some serious deficiencies with the plans, 13 

both in how they're presented, and there are some 14 

Building Code issues as well with the court that 15 

was provided to provide lighting for the second 16 

bedroom. 17 

 So we still think this is a good care for 18 

an area variance to get three units.  The ANC 19 

supported it.  I think the shell of a strong case 20 

is there, but the plans obviously are not where 21 

they need to be.  And I apologize to the Board 22 
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because this is the second time we've been here 1 

with a change in the plans, but we would ask the 2 

Board's indulgence to take a step back. 3 

 The Applicant will be looking for a new 4 

architect or an additional architect to make a 5 

design plan that fits both with the Building Code 6 

and is also presentable and understandable. 7 

 So, in that respect, we'd like a 8 

significant postponement of 3 or 4 months to be 9 

able to get that taken care of -- 2 months to 10 

submit plans and then whenever we could get the 11 

earliest hearing date after that. 12 

 CHAIRMAN MOLDENHAUER:  I do think that 13 

there were some challenges in reading these 14 

plans.  I think that this is an advisable 15 

recommendation, and I do think the Board will 16 

definitely grant the postponement. 17 

 That being said, let's look to see our 18 

calendar.  We could have any new submissions 19 

filed by November 15th -- actually, we run into 20 

the holiday schedule.  Why don't we put this -- 21 

we can put this in the morning on the 29th of 22 
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November? 1 

 MR. MOY:  That's doable, Madam Chair, 2 

with three cases in the morning, unless you want 3 

to move this to the first case in the afternoon, 4 

but I would want to check to see if Mr. May would 5 

be available during that time. 6 

 CHAIRMAN MOLDENHAUER:  Yes.  Peter, would 7 

that be -- Mr. May? 8 

 [Laughter.] 9 

 CHAIRMAN MOLDENHAUER:  I am just looking. 10 

 You are actually on the calendar for November 11 

1st, but then you are not again on the calendar. 12 

 We don't have any until January 24th. 13 

 MR. MAY:  Right.  Well, it is always 14 

possible to go for one case, providing there is 15 

not a conflict. 16 

 The date we're talking about is what? 17 

 CHAIRMAN MOLDENHAUER:  I was looking at 18 

November 29th. 19 

 MR. MAY:  Yeah.  I could do either the 20 

morning or the afternoon on that day for this 21 

case. 22 
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 CHAIRMAN MOLDENHAUER:  Seeing that the 1 

morning is mostly special exceptions, the 2 

afternoon has mostly variances, I'd rather put it 3 

in the morning, and what we'll do is we will just 4 

call this for the first case in the morning.  5 

That way, we can accommodate our Zoning 6 

Commission member's schedule. 7 

 MR. MAY:  Thank you very much. 8 

 CHAIRMAN MOLDENHAUER:  Absolutely.  Thank 9 

you. 10 

 And then what we'll do is we'll have a 11 

deadline filing to give the ANC time of a month 12 

prior -- well, the ANC should have -- and the 13 

Office of Zoning and the Office of Planning -- 14 

can you have all the plans finished to them by 15 

November 8th?  That gives you enough time? 16 

 MR. SULLIVAN:  Yes. 17 

 CHAIRMAN MOLDENHAUER:  Okay.  That will 18 

give Office of Planning time to review the plans 19 

and to provide any supplemental reports.  Also, 20 

make sure that you notify the ANC.  I know we had 21 

a letter in support, but it's also important the 22 
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ANC sees any new or revised plans. 1 

 MR. SULLIVAN:  Okay.  I just want to be 2 

-- I want to make sure we give the ANC to adopt a 3 

resolution and review the plans, if possible. 4 

 CHAIRMAN MOLDENHAUER:  I mean, they've 5 

already -- we have our recent exhibit, which is a 6 

letter from them indicating that they're in 7 

support of this.  So I would think that based on 8 

that, the plans -- they may not need -- 9 

 MR. SULLIVAN:  Right. 10 

 CHAIRMAN MOLDENHAUER:  -- as much time as 11 

I would typically want to provide them. 12 

 MR. SULLIVAN:  And their meetings are at 13 

the beginning of the month, I believe. 14 

 CHAIRMAN MOLDENHAUER:  So if you have it 15 

then -- 16 

 MR. SULLIVAN:  So maybe we could get them 17 

in to them before the 8th. 18 

 CHAIRMAN MOLDENHAUER:  Before the 8th, I 19 

think that would be, obviously, recommended. 20 

 MR. SULLIVAN:  Thank you. 21 

 CHAIRMAN MOLDENHAUER:  Thank you. 22 
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 So then this case is postponed to the 1 

morning of November 29th. 2 

 MR. MAY:  Madam Chair? 3 

 CHAIRMAN MOLDENHAUER:  Yes. 4 

 MR. MAY:  Can I make a couple of comments 5 

to send them off? 6 

 CHAIRMAN MOLDENHAUER:  Absolutely.  7 

Please.  Make sure we give them as much guidance 8 

as possible. 9 

 MR. MAY:  Right. 10 

 Just looking at the plans that were most 11 

recently submitted, I think that the -- whoever 12 

is doing the design work for you is going through 13 

sort of unnecessary gyrations trying to fit all 14 

of the stuff in on each floor, and it's a pretty 15 

straightforward thing when you've got a lot 16 

that's something like 25-feet wide. 17 

 I mean, just to have two bedrooms against 18 

the back wall and you're only going after 19 

two-bedroom units, two bedrooms against the back 20 

wall, no court needed, and then you've got 21 

interior courts and interior bathrooms and such. 22 
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 It's a very simple fix plan-wise. 1 

 The next thing is that the case for this, 2 

if this is really going to hinge on the existing 3 

structure as an historic structure, there has to 4 

be some real basis for that, not simply saying 5 

that this is an old building, and I don't see 6 

much more than a statement that this is an old 7 

building. 8 

 So that case really has to be made 9 

strongly.  I just don't see it in the Applicant's 10 

case.  Yes, it's an old building, and it's in 11 

tough shape.  We've got a bunch of fuzzy pictures 12 

that show that it's going to be a lot of work 13 

fixing it up.  It's not very persuasive because 14 

it doesn't really show -- it doesn't even show 15 

you that this is the building that we're talking 16 

about.  It could have been my house, frankly, and 17 

some of the things I see there, which is a very 18 

old house.  It's being worked on. 19 

 But I think there's a case to be made, 20 

but you have to make it strongly that it's 21 

worthwhile preserving this structure the way it 22 
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is, the profile that it has, and that that really 1 

is driving it. 2 

 So, thanks. 3 

 CHAIRMAN MOLDENHAUER:  Do any other Board 4 

members want to provide any additional 5 

recommendations? 6 

 [No audible response.] 7 

 CHAIRMAN MOLDENHAUER:  I think the 8 

comments by Mr. May are very poignant, and I 9 

think, obviously, you're recognizing some of the 10 

lapses in the current presentation.  We'll look 11 

forward to seeing something that's more fully 12 

pulled together next time.  Maybe even if you 13 

have an architect that's able to present or 14 

something to that effect, that's usually 15 

recommended as well, just in case we have 16 

additional questions. 17 

 Thank you very much, and this case will 18 

be postponed to the 29th. 19 

 MR. SULLIVAN:  Thank you. 20 

 CHAIRMAN MOLDENHAUER:  Thank you. 21 

 Application No. 18250 22 
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 MR. MOY:  The next application before the 1 

Board is Application No. 18250.  This is the 2 

application of Raymundo B. Madrid, pursuant to 11 3 

DCMR, 3104.1, for a special exception to allow an 4 

addition to an existing one-family semi-detached 5 

dwelling under Section 223, not meeting the lot 6 

occupancy, Section 403, and side yard, Section 7 

405, requirements in the R-4 District at premises 8 

509 Q Street, N.W., Square 477, Lot 28. 9 

 Other than that, there is a party status 10 

request in this application, Madam Chair. 11 

 [Pause.] 12 

 CHAIRMAN MOLDENHAUER:  We'll just give 13 

everybody a moment to set up. 14 

 [Pause.] 15 

 CHAIRMAN MOLDENHAUER:  If the parties can 16 

please introduce themselves, starting on my left? 17 

 MR. WILSON:  Hello.  Good morning.  My 18 

name is Paul Wilson.  I'm the architect for the 19 

project, and my address is 528 F Street Terrace, 20 

S.E., Washington, D.C. 21 

 CHAIRMAN MOLDENHAUER:  Your microphone 22 
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isn't on.  If you can actually press the button 1 

until it turns bright green?  Thank you. 2 

 MR. MADRID:  Good morning.  I am Raymundo 3 

Madrid.  My address is 509 Q Street, N.W., 20001. 4 

 MR. PHILLIPS:  My name is James Phillips. 5 

 My address is 1429 5th Street, N.W.  I'm the 6 

architect for his adjoining neighbor. 7 

 MS. MOORE:  Catherine Moore.  I'm the 8 

adjoining neighbor.  I live at 507 Q Street, N.W. 9 

 CHAIRMAN MOLDENHAUER:  Okay.  We have a 10 

preliminary matter before we get started.  The 11 

preliminary matter is that we received this 12 

morning -- it was filed yesterday afternoon -- a 13 

party status request from Ms. Moore. 14 

 Ms. Moore, attached to the party status 15 

request form at the bottom, it clearly indicates 16 

that all party statuses must be submitted at 17 

least 15 days prior to the hearing.  Can you 18 

address why the Board should permit this late 19 

filing in this late request submission? 20 

 MS. MOORE:  Yeah.  You know, I only was 21 

able to talk to my neighbor about this addition, 22 
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I think, last time, a couple of weeks ago, so I 1 

needed time to review what he was doing and how 2 

that would affect my property and how I would 3 

want to address that, whether I would want to 4 

appear in person. 5 

 I also needed time to hire a consultant 6 

to help me review the proposal. 7 

 CHAIRMAN MOLDENHAUER:  Mr. Madrid, do you 8 

have any opposition to the Board potentially 9 

granting Mr. Moore's status? 10 

 MR. MADRID:  No. 11 

 CHAIRMAN MOLDENHAUER:  No?  Okay. 12 

 Ms. Moore, some of the things we 13 

obviously need to identify, obviously, you are 14 

the adjoining neighbor, and can you identify just 15 

for the record how you are uniquely or 16 

significantly affected by this potential belief? 17 

 MS. MOORE:  Well, the addition to the new 18 

structure is going to be built right next to my 19 

property.  Right now, as proposed, it will 20 

actually overlap, I think, about 5 feet directly 21 

abutting my residence, and as proposed, there is 22 
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going to be a two-story structure right against 1 

my residence and right over my back yard.  And 2 

then there will also be a -- as proposed, there's 3 

a covered walkway that would be right against the 4 

side of my residence that could cast a shadow and 5 

affect the light.  I have both a window and a 6 

door on that side of my residence. 7 

 CHAIRMAN MOLDENHAUER:  Board members, I 8 

see that while we obviously require these 9 

submissions to be within 24 days of the hearing 10 

and there are notices that go out to neighboring 11 

properties by the Office of Zoning that are 12 

submitted, whether or not our office does send 13 

those or the Office of Zoning does send those out 14 

to all neighboring properties -- and we have our 15 

Exhibit No. 7 which does include a list of all 16 

the property owners -- even though this is late, 17 

I would be willing to grant Ms. Moore a party 18 

status, especially considering that the Applicant 19 

does not oppose the party status request and she 20 

does meet the requirements. 21 

 That being said, do any Board members 22 
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have any objection to that? 1 

 [No audible response.] 2 

 CHAIRMAN MOLDENHAUER:  Seeing none, Ms. 3 

Moore, then you will be granted party status, and 4 

after the Applicant presents their testimony, you 5 

will have the opportunity, if you wish, to object 6 

-- I'm sorry -- to cross-examine any of the 7 

witnesses, and you will also have an opportunity 8 

to present your witness, your architect, for 9 

testimony. 10 

 That being said, we will turn back now to 11 

the Applicant and his architect to present their 12 

case for relief. 13 

 MR. WILSON:  Good morning.  Again, my 14 

name is Paul Wilson. 15 

 I think what we'd like to do is just 16 

briefly run through the plans and explain how we 17 

would like to build these additions. 18 

 I say "additions" because there are 19 

actually two.  One encroaches on the existing 20 

side yard of this semi-detached dwelling, and 21 

we're proposing that at the second floor, so 22 
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we'll still have a driving surface underneath. 1 

 CHAIRMAN MOLDENHAUER:  I can't see those 2 

drawings.  They're too small.  They're not blown 3 

up enough.  Can you actually just identify what 4 

number they are in our exhibit?  And that way, we 5 

can -- 6 

 MR. WILSON:  Okay.  We are looking at 7 

Sheet A1.2 -- 8 

 CHAIRMAN MOLDENHAUER:  Okay, thank you. 9 

 MR. WILSON:  -- which that's the second 10 

floor, which shows the second-story addition to 11 

the main structure -- I should say to the 12 

existing home. 13 

 CHAIRMAN MOLDENHAUER:  You can put it 14 

back down on the -- that way, obviously for the 15 

webcam, that's better, but for purposes of our 16 

being able to look at it -- 17 

 MR. WILSON:  Okay. 18 

 CHAIRMAN MOLDENHAUER:  Thank you. 19 

 MR. WILSON:  As far as the rear yard 20 

addition, which is what we're calling -- it's 21 

connected to the existing structure by a 22 
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4-foot-wide walkway, which actually steps down a 1 

few steps.  There is a slight grade change.  The 2 

site does slope as you go towards the back.  So 3 

we've got a full width of the lot rear yard 4 

addition on the ground floor. 5 

 The second story is actually pulled back 6 

from the neighboring property.  Through 7 

discussions with the neighbors, we actually made 8 

substantial changes to the plans about 2 weeks 9 

ago. 10 

 So the relief that we are requesting is 11 

from the lot occupancy, increasing lot occupancy 12 

to 60 percent, and also to eliminate the side 13 

yard, so we're proposing the side yard goes down 14 

from about 8 feet and 1 inch down to zero. 15 

 And also in discussions with the Office 16 

of Planning, it's become apparent that, again, in 17 

the most conservative scenario, we also would 18 

need relief from an open court requirement.  It 19 

is slightly too narrow to meet the open court 20 

requirement. 21 

 CHAIRMAN MOLDENHAUER:  So, just to 22 
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clarify, are you agreeing then with OP that you 1 

do need open court relief under Section 406, and 2 

are you then verbally amending your application? 3 

 MR. WILSON:  Yes, we are at this time.  4 

We are within the envelope where the Zoning 5 

Administrator has some flexibility, but I think 6 

with an abundance of caution, we should probably 7 

go ahead and do that. 8 

 CHAIRMAN MOLDENHAUER:  Do you have any 9 

additional testimony in regards to the relief 10 

that's being sought? 11 

 MR. WILSON:  I'd like to introduce Mr. 12 

Madrid.  He's going to talk a little bit about 13 

the genesis of the project. 14 

 MR. MADRID:  Yes.  The main purpose of 15 

this project was borne out of last November, my 16 

father had suffered a stroke, and they live in 17 

California.  So it forced him to retire a little 18 

bit early, and as I spoke to my mom about what 19 

their next game plan was going to be, my brother 20 

and I live in the District and decided that it 21 

would be prudent for them to start making plans 22 
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to try to move to the East Coast.  There was 1 

enough room on my property to build something for 2 

them. 3 

 They have been always very independent, 4 

so I wanted to build something for them that's 5 

still sort of their own space but connected to 6 

mine, so I tried to create that for them, and 7 

that's pretty much what the goal is. 8 

 I also just want to mention that I think 9 

Mr. Moore had said that there was going to be a 10 

two-story structure abutting her property, and 11 

that's not true.  It's a one-story.  We have 12 

shifted the design to where a one-story will be 13 

next to her property. 14 

 There is a little bit of an overlap 15 

because of the 20-foot setback.  The overlap will 16 

really not block her doorway with the window and 17 

the transom, and her window, I actually set up a 18 

fence, temporary fence to see how far the overlap 19 

would be.  And I took a photo, if you'd care to 20 

see, where the overlap will start and where her 21 

door, side door and her window actually exists. 22 
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 CHAIRMAN MOLDENHAUER:  If you have 1 

copies, as I indicated, if you have multiple 2 

copies, if you can provide those to Mr. Moy, so 3 

we can take a look at that? 4 

 [Pause.] 5 

 CHAIRMAN MOLDENHAUER:  If you're going to 6 

be testifying, you actually have to testify on 7 

the record.  All you're doing is just providing a 8 

copy, and then what we'll do is we'll make copies 9 

for the Board members.  Then you can explain the 10 

photo in more detail on the record -- 11 

 MR. MADRID:  Okay. 12 

 CHAIRMAN MOLDENHAUER:  -- to all the 13 

Board members, and that way, also, the party in 14 

opposition can also hear your testimony. 15 

 While we are waiting, I'll see if there's 16 

any questions from Board members, and after we 17 

finish questions from Board members, I'll turn to 18 

the party opponent and see if she has any 19 

questions. 20 

 VICE-CHAIRPERSON SORG:  Thank you, Madam 21 

Chair. 22 
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 I have one question for the architect.  1 

Looking at the drawing A1.2, it looks like the 2 

second floor of the structure in the rear yard is 3 

going to the property line. 4 

 MR. MADRID:  Yes.  Yes, it is.  It will 5 

abut the property at 515 Q Street.  That's the 6 

property to the west. 7 

 VICE-CHAIRPERSON SORG:  Okay. 8 

 MR. MADRID:  And that faces an open yard 9 

at that point. 10 

 If you look at page 3 of our statement, 11 

it also shows the existing conditions.  There is 12 

an open back yard in that property.  It's also 13 

set back -- that property also sets back from 14 

their property line, 3 feet, so there is a bit of 15 

space there. 16 

 CHAIRMAN MOLDENHAUER:  I have a question. 17 

 On Q Street, do you currently -- I just can't 18 

tell from some of the diagrams that you had 19 

provided us, which are Exhibit 6.  Do you 20 

currently have a curb cut on Q Street? 21 

 MR. MADRID:  Yes, there's an existing 22 
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curb cut and a driveway. 1 

 CHAIRMAN MOLDENHAUER:  Okay. 2 

 VICE-CHAIRPERSON SORG:  One more 3 

question, Madam Chair. 4 

 I'm sorry.  I think you testified to 5 

this, but I wanted to ask again.  What was the 6 

overlap between the rear addition and the rear of 7 

the house to the east? 8 

 MR. MADRID:  There is an approximately 9 

5-foot overlap between the open porch and the 10 

one-story. 11 

 VICE-CHAIRPERSON SORG:  Addition in the 12 

rear? 13 

 MR. MADRID:  Rear addition. 14 

 VICE-CHAIRPERSON SORG:  Okay, thank you. 15 

 CHAIRMAN MOLDENHAUER:  We all now have 16 

been provided -- actually, I'll wait. 17 

 Mr. Moy, do we need to make a copy for 18 

the party opponent as well?  Thank you. 19 

 [Pause.] 20 

 CHAIRMAN MOLDENHAUER:  We have now had a 21 

chance to take a look at the photo.  If you'd 22 
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like, Mr. Madrid, to walk us through the 1 

photograph or provide any additional testimony in 2 

that regard? 3 

 MR. MADRID:  Yes.  I went ahead and took 4 

a temporary 6-foot section of the white fence and 5 

measured it from -- according from -- well, 6 

according to our plans where there's a 20-foot 7 

setback plus the 26-feet for the one-story 8 

structure.  That's 46 feet, which I measured from 9 

the back of the property line, and where that 10 

fence, that temporary fence sits is where the 11 

overlap will actually be, next to her property, 12 

which I think clearly shows the structure is not 13 

going to be blocking the door and the transom and 14 

the window next to her property. 15 

 CHAIRMAN MOLDENHAUER:  I guess I have 16 

another question either for you and for your 17 

architect, because I can't tell at all from the 18 

drawings.  You don't have a scaled rendering of 19 

the open court area in the center of the 20 

property. 21 

 You show that you were going to have an 22 
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open walkway, but I really just can't tell how 1 

that's going to potentially affect this side 2 

patio of the neighboring property. 3 

 MR. WILSON:  The intention of the design 4 

is to align the roof of that walkway at the same 5 

level as the neighboring porch, so they will meet 6 

in a fashion that's not awkward. 7 

 One of the things we like about the 8 

proposal is the fact that the two parts of the 9 

structure are connected, and there's some reasons 10 

out of the Zoning Code where that needs to happen 11 

as well, but they will be aligned in such a way 12 

that it's not an awkward connection. 13 

 CHAIRMAN MOLDENHAUER:  Do you do any sun 14 

studies to show what type of impact is going to 15 

potentially happen from this one-story and 16 

two-story structure in the rear of the property 17 

and how that might potentially affect the light 18 

and air on these back side porches of the 19 

neighboring property? 20 

 MR. WILSON:  Not specifically, but again, 21 

every effort was made to -- during the redesign, 22 
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we actually pulled the one-story addition back.  1 

We flipped the two-story apart from one side to 2 

the other, so every effort was made to minimize 3 

the impact. 4 

 CHAIRMAN MOLDENHAUER:  Do any other Board 5 

members have any questions? 6 

 [No audible response.] 7 

 CHAIRMAN MOLDENHAUER:  Seeing none, Ms. 8 

Moore, do you have any questions of the architect 9 

or -- 10 

 MS. MOORE:  My architect will ask a 11 

couple of questions. 12 

 MR. PHILLIPS:  I do. 13 

 We met with Ray Saturday, and just going 14 

through it, I have a couple of questions. 15 

 CHAIRMAN MOLDENHAUER:  Okay.  No 16 

testimony at this point.  Just ask direct 17 

questions. 18 

 MR. PHILLIPS:  Oh, direct question? 19 

 My first question is, on the first 20 

addition, the front page, once you cover and go 21 

to the property line, you now become a row 22 
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dwelling, which also creates a carport, if you 1 

look from the front elevation.  So I don't 2 

understand why you are asking for relief from the 3 

side when two things the addition creates.  It 4 

creates an open court in the front.  It creates 5 

an enclosed court in between the two buildings, 6 

and the rear building, just from interpretation, 7 

becomes an accessory structure, so that's why -- 8 

doesn't that convert it from a semi-detached to 9 

an attached building? 10 

 MR. WILSON:  Is that a question directed 11 

to me? 12 

 MR. PHILLIPS:  Yes. 13 

 MR. WILSON:  That came out of a 14 

discussion with the Office of the Zoning 15 

Administrator.  Their interpretation is it's 16 

still semi-detached and that we need relief from 17 

the side yard requirement for that reason, and 18 

building that addition does not sort of convert 19 

it to a row dwelling. 20 

 MR. PHILLIPS:  Well, then as per zoning, 21 

as by definition of a row dwelling, one family 22 
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having no side yards, once you build, even though 1 

you create this carport underneath, it's still on 2 

the property line, and now it becomes a row 3 

dwelling.  It has no side yard now, because the 4 

side yard has to go from the front to the back of 5 

the property, as by definition. 6 

 MR. WILSON:  Well, if that were the case, 7 

we wouldn't need to be here. 8 

 MR. PHILLIPS:  Correct. 9 

 MR. WILSON:  I was referred to BZA by the 10 

Office of the Zoning Administrator, so -- 11 

 CHAIRMAN MOLDENHAUER:  Mr. Phillips, I 12 

see you're trying to ask the question, but again, 13 

it seems more like sometimes you're making a 14 

testimony.  You will be able to provide your 15 

opinion on potentially where you see that there 16 

are issues here, but if you have any specific 17 

questions for the architect or for the Applicant, 18 

we can ask those now. 19 

 MR. PHILLIPS:  Okay. 20 

 CHAIRMAN MOLDENHAUER:  All right. 21 

 MR. PHILLIPS:  I guess my specific 22 
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question also is, in the rear of the property, 1 

you have the 13-foot-story walkway, and it's 2 

supposed to be -- is it going to be a clear roof 3 

or a -- I'm asking the question how will that 4 

affect the adjoining neighbors light on that 5 

lower portion. 6 

 MR. WILSON:  The intention is the roof 7 

will be solid and have some sort of metal 8 

roofing. 9 

 MR. PHILLIPS:  I guess my other question 10 

is that 13-feet high, how much of a covered 11 

walkway are you really achieving now at 13-feet 12 

high?  It really doesn't cover the walkway. 13 

 MR. WILSON:  The walking surface is 14 

elevated, so really, we're only talking about a 15 

ceiling that will be 9 feet or so above the 16 

walking surface. 17 

 MR. PHILLIPS:  I don't have any further 18 

questions.  Everything I have is testimony. 19 

 CHAIRMAN MOLDENHAUER:  Thank you. 20 

 Do Board members have any final 21 

questions?  Obviously, we can come back to the 22 
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Applicant or his architect at a later time if 1 

there's any. 2 

 VICE-CHAIRPERSON SORG:  One other issue, 3 

Madam Chair, that I wanted to address, I don't 4 

think that we have an ANC report in our file for 5 

this case.  OP mentions it in their report that 6 

some communication from the Applicant.  If you 7 

could address your interactions with the ANC for 8 

the record, that would be good. 9 

 MR. MADRID:  We met with them in early 10 

July and presented our case, and they supported 11 

it wholeheartedly.  We sort of tried to contact 12 

them and get a copy -- or communicate with them 13 

and let them know and follow up to make sure that 14 

there is a copy sent to you all, but I guess you 15 

couldn't gotten it.  But is that something we can 16 

submit if I can acquire one from them and submit 17 

it at a later date? 18 

 CHAIRMAN MOLDENHAUER:  Yes.  We will at 19 

the end of the hearing decide whether we will 20 

leave the record open for something like that. 21 

 MR. MADRID:  Okay, thank you. 22 
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 CHAIRMAN MOLDENHAUER:  Then at this point 1 

in time, if the Applicant has completed their 2 

presentation, we will turn to Ms. Moore for your 3 

presentation. 4 

 MR. PHILLIPS:  I'll be making -- James 5 

Phillips will be making just the testimony on 6 

behalf of Ms. Moore. 7 

 From review, several things have -- that 8 

we feel is -- as my interpretation from the 9 

Zoning Regulations, the application, it is asking 10 

for the wrong things that we feel. 11 

 One is, by definition, once you build a 12 

property on the property line, even though you 13 

have created a driveway opening, one creates a 14 

row dwelling and two on the first floor creates a 15 

carport, and by definition, when you create the 16 

carport, Zoning Regulation 2300.8, a carport 17 

shall be attached to the main building.  It 18 

should not be located alongside a building line, 19 

except if approved by the BZA like a special 20 

exception. 21 

 So, once that addition on the side that's 22 
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on the second story that creates the drive 1 

pathway through that, it's now a carport, but it 2 

also creates an open court in the front. 3 

 In the rear, when it's saying they are 4 

trying to connect the walkway to make it one 5 

building, hence, have two stories, but we feel 6 

that that's an accessory building, and as an 7 

accessory building and if it's okay with them, 8 

it's only allowed one story.  And as a matter of 9 

right, he's allowed to have an accessory building 10 

in the rear. 11 

 As per Section -- Zoning Regulation 12 

11-330, an accessory building incidental to these 13 

permitted in Zoning 11-330 through 11-349 shall 14 

be permitted in an R-4 District as per Zoning 15 

Regulation 11-331. 16 

 Also, an accessory building shall be 17 

located only in a rear yard as per Zoning 18 

Regulation 2500.2. 19 

 In aid to Ms. Moore, the Zoning 20 

Regulation also gives relief that an accessory 21 

building can't encroach upon a rear yard by 30 22 
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percent.  In an R-4 District, it's required 20 1 

feet, which will allow them to push the rear 2 

building back 6 feet.  Because the rear yard in 3 

an R-4 row dwelling is 20 feet, so the accessory 4 

building may occupy 6 foot, the required rear 5 

yard, hence alleviating the overlap, so this will 6 

give her a clear -- clear daylight. 7 

 Now, because of the closed court and it's 8 

based on height, the height requirement -- I 9 

mean, they're proposing -- if they do one story, 10 

an existing story -- an existing two story at 26 11 

feet, the required height -- the required closed 12 

court now, you know, it's actually one -- it's 13 

actually 4 inches per 12 at 26 is 8-point -- 8.67 14 

feet.  That's for minimum width, and for the 15 

required square, it's twice the area of height 16 

times the width, which is 450 square feet. 17 

 He's proposing right now 536, which will 18 

comply, and he'll gain more if he moves the 19 

building back 6 feet, but the only limitation in 20 

it, the Zoning Regulation only allow accessory 21 

building to be one story, but it does allow it to 22 
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be with a maximum height for one story of an 1 

accessory building, and the one story shall only 2 

be 15 feet. 3 

 Now, as a compromise, if he can agree to 4 

designating, eliminate the covered walkway, push 5 

the building back 6 feet, he can do this all as a 6 

matter of right.  The only thing he's going to 7 

really ask for is a special exception for the 8 

carport, and I think this will allow her neighbor 9 

to get what he would like as far as the addition 10 

and as also as well as Ms. Moore to gain greater 11 

access of daylight to the adjoining neighbor. 12 

 CHAIRMAN MOLDENHAUER:  Two questions.  13 

One, a lot of what you are referencing is what 14 

was submitted to us in your party status request. 15 

 MR. PHILLIPS:  Yes. 16 

 CHAIRMAN MOLDENHAUER:  I just want to 17 

make sure.  Did the Applicant get a copy of that? 18 

 No? 19 

 MR. PHILLIPS:  No, he didn't.  We made 20 

attempt to try to meet before the hearing.  We 21 

have not heard back. 22 
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 CHAIRMAN MOLDENHAUER:  Do you have an 1 

extra copy of that submission?  Just so that way, 2 

the architect can look. 3 

 I was looking at a lot of what you wrote 4 

as you were talking, so it was helpful. 5 

 MR. PHILLIPS:  Gotcha. 6 

 CHAIRMAN MOLDENHAUER:  I think that it 7 

would be helpful for them as well just to have a 8 

copy of that. 9 

 MR. PHILLIPS:  Sure.  I can just give 10 

them? 11 

 CHAIRMAN MOLDENHAUER:  That would be 12 

great.  Thank you. 13 

 Second, I just want you -- can you 14 

clarify again what it is that would be your 15 

recommendation?  I heard you making a 16 

recommendation that would potentially be 17 

acceptable both to neighbor, and I was trying to 18 

wrap my head around exactly what you were just 19 

talking about. 20 

 MR. PHILLIPS:  I guess my main 21 

recommendation is, one, the rear building be 22 
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deemed accessory, eliminate the covered walkway, 1 

which allow them to keep -- to push the building 2 

back 6 feet and eliminate the overlap, but he 3 

loses the second story.  But he gets the maximum 4 

height of 15, and within 15 feet, he can still 5 

create like an interior loft, because it sits 6 

pretty high inside if you want it to. 7 

 CHAIRMAN MOLDENHAUER:  Do Board members 8 

have questions? 9 

 MR. JORDAN:  Mr. Phillips, I'm trying to 10 

understand.  I understand what you were talking 11 

about regarding how the plans can go forward, 12 

make some changes, et cetera, but what I didn't 13 

hear was its effect upon Ms. Moore, the plans as 14 

they are designed.  What's the effect?  Does it 15 

affect upon light and air? 16 

 MR. PHILLIPS:  That main thing is effect 17 

upon -- 18 

 MR. JORDAN:  Does it affect upon her use 19 

and enjoyment? 20 

 MR. PHILLIPS:  Yeah.  It's -- 21 

 MR. JORDAN:  I didn't hear that in your 22 
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testimony. 1 

 MR. PHILLIPS:  I'm sorry.  It's two 2 

things.  One is her enjoyment of light and air, 3 

and second is the security, you know.  You have 4 

an elevated walkway . She's a single woman, lives 5 

by herself.  Even though Shaw is getting better, 6 

it still has a high -- as the plan is proposed, 7 

she has -- one, it will create a shadow over her 8 

rear yard and a side yard with the overlap. 9 

 And the covered walkway even at 13 feet 10 

will give her direct -- even if it's 4-feet wide, 11 

13-feet high, even though it's an elevated 12 

walkway, you still have to account for that 13 

shadow at 13-feet high and a 4-foot-wide solid 14 

roof, which will cast a shadow down. 15 

 That also gives -- any competent thief 16 

can jump on the roof and jump on her deck; hence, 17 

he'll be in the second story, which his her 18 

master bedroom, which will be there.  Even though 19 

she has a gate, you just don't want to make it 20 

easier for people to do it. 21 

 So it's doing two things.  One, it 22 
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eliminates her daylight on the lower level, and 1 

on the upper level, it gives her unease of 2 

security. 3 

 So we're proposing to push it back 4 

eliminate the covered walkway, and hopefully, you 5 

know, both parties can consider that as a 6 

recommendation. 7 

 CHAIRMAN MOLDENHAUER:  Any other 8 

questions from Board members? 9 

 VICE-CHAIRPERSON SORG:  Madam Chair? 10 

 Mr. Jordan, if you're finished? 11 

 MR. JORDAN:  No, no.  That was all. 12 

 VICE-CHAIRPERSON SORG:  Okay.  13 

 I just have a couple of questions.  This 14 

is a single-family home; is that correct? 15 

 MR. PHILLIPS:  Right. 16 

 VICE-CHAIRPERSON SORG:  And when was the 17 

addition built to this home? 18 

 MR. PHILLIPS:  He hasn't built it.  This 19 

is all proposed. 20 

 VICE-CHAIRPERSON SORG:  Ms. Moore's? 21 

 MR. PHILLIPS:  Ms. Moore's all existing. 22 
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 VICE-CHAIRPERSON SORG:  Okay.  Looks like 1 

-- 2 

 MR. PHILLIPS:  The green is existing.  3 

That they painted, that's her.  The deck was 4 

existing.  They removed and replaced it. 5 

 Ms. Moore is also a new buyer to the 6 

place.  When the built the property -- I live 7 

within a block, so I saw it under construction.  8 

It was an existing two-story porch, and they just 9 

removed and replaced it as existing. 10 

 VICE-CHAIRPERSON SORG:  Okay, thank you. 11 

 CHAIRMAN MOLDENHAUER:  Any other Board 12 

questions? 13 

 [No audible response.] 14 

 CHAIRMAN MOLDENHAUER:  Ms. Moore, if I 15 

could just hear from you exactly how you feel 16 

that the current layout, including some of the 17 

changes that were made by the Applicant, still 18 

create an undue impact on your light and air? 19 

 MS. MOORE:  Yeah.  I think the changes 20 

help, especially moving the one-story to the 21 

portion that's going to be abutting my property, 22 
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but as James said, I still have the two concerns 1 

of the fact that it's directly overlapping my 2 

property, which, you know, as far as the new 3 

structure, it does create -- it does block the 4 

light.  But it also would allow for someone to 5 

access my property more easily, especially the 6 

upper deck.  So I'd like that structure moved 7 

back. 8 

 And then also the second concern is the 9 

covered walkway.  I mean, it will be extending a 10 

roof that would by 4 feet.  That would block my 11 

light through my side door and side window, and I 12 

think that's -- I think it would significantly 13 

block the light. 14 

 CHAIRMAN MOLDENHAUER:  Mr. Madrid, do you 15 

have any cross-examination questions for Ms. 16 

Moore or Mr. Phillips? 17 

 MR. MADRID:  Yes. 18 

 I actually had a discussion about -- she 19 

had questions about putting up a fence between 20 

our properties where her first floor patio was 21 

open, except for a railing, and she was proposing 22 
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that we not even put a fence between that.  And I 1 

wanted to put -- I decided I do want to put a 2 

fence up just for security purposes, and her 3 

response was that she already has burglar bars on 4 

her doors, her side door and her window, so she's 5 

really not that concerned about the fence. 6 

 And I understand that she wants to keep 7 

as much light coming through her side patio as 8 

much as possible, btu I remember when this 9 

property was being renovated, her property was 10 

being renovated.  The son of the developer got 11 

held up at gunpoint because he actually got 12 

access through my driveway, hopped over the 13 

railing where that side door was open, and held 14 

the guy in the house at gunpoint. 15 

 So that's -- my concern is not just for 16 

my property but for her property, access to her 17 

property.  So I think the fence is really 18 

important. 19 

 I have an e-mail where she had stated 20 

that she wanted to keep things open, but now 21 

James is saying that she's concerned about 22 
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security. 1 

 The 13-foot one story.  I don't know if 2 

burglars are going to be able to hop up to a 3 

13-foot wall to get access to, you know, her 4 

side, second floor balcony, so I'm a little 5 

confused about that. 6 

 CHAIRMAN MOLDENHAUER:  At this point in 7 

time, we'll see if there's any individuals in the 8 

audience in support or in opposition to this 9 

case. 10 

 [No audible response.] 11 

 CHAIRMAN MOLDENHAUER:  Seeing none, then 12 

we'll turn to the Office of Planning for their 13 

report. 14 

 MS. JACKSON:  Good morning, Chair, 15 

members of the Board.  For the record, my name is 16 

Arlova Jackson with the Office of Planning. 17 

 Our office recommends approval of the 18 

request for special exception and finds that it 19 

meets the standard for 223 approval. 20 

 Based on our analysis and understanding 21 

of the project, we found that it would not be 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  50 

unduly harmful in terms of the provision of light 1 

and air to the adjacent neighbor, mainly given 2 

the revisions made after the initial submission 3 

to shift the mass to the west and push the 4 

building back and have an open walkway as opposed 5 

to a closed one to allow as much light and air to 6 

the adjacent property as possible. 7 

 I think I'll stand on the record with 8 

regard to the other arguments we made and make 9 

myself available for questions. 10 

 CHAIRMAN MOLDENHAUER:  Does the Applicant 11 

have any questions for the Office of Planning? 12 

 MR. MADRID:  No, ma'am. 13 

 CHAIRMAN MOLDENHAUER:  Ms. Moore, do you 14 

have any questions for the Office of Planning, or 15 

Mr. Phillips? 16 

 MR. PHILLIPS:  Just for clarity, so 17 

you're agreeing with the Applicant that it still 18 

would be a semi-detached and not now because 19 

they're building a property on the property line? 20 

 MS. JACKSON:  The Applicant indicated 21 

that he discussed the project with either DCRA 22 
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officials or the Zoning Administrator, because I 1 

actually had a question about the connection and 2 

whether that would be considered a meaningful 3 

connection, and the outcome of that discussion 4 

was that this is considered a single building and 5 

that these standards apply, so I'm leaving the 6 

interpretation to the Zoning Administrator. 7 

 MR. PHILLIPS:  I guess my last question, 8 

can we have an explanation from the Zoning 9 

Administrator on how they clarify the 10 

semi-detached to a row dwelling and to na open 11 

court carport and an enclosed court? 12 

 MS. JACKSON:  I assume that the architect 13 

or whoever the discussion -- whoever had the 14 

discussion with the official, I don't know if 15 

there was a written record made or if it was from 16 

a conversation, but I think it's best to ask the 17 

Applicant. 18 

 MR. PHILLIPS:  Is there a written record? 19 

 MR. WILSON:  No, it was a verbal 20 

conversation. 21 

 CHAIRMAN MOLDENHAUER:  Do you have any 22 
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other questions for Ms. Jackson? 1 

 MR. PHILLIPS:  No.  No, I do not. 2 

 MR. JORDAN:  Can I? 3 

 Ms. Jackson, did you talk to the Zoning 4 

Administrator? 5 

 MS. JACKSON:  No. 6 

 CHAIRMAN MOLDENHAUER:  So, Ms. Jackson, 7 

you relied upon, I guess, the architect's -- Mr. 8 

Wilson's representations about the determination 9 

from the ZA about the detached or semi-detached 10 

determination? 11 

 MS. JACKSON:  Yes. 12 

 CHAIRMAN MOLDENHAUER:  All right.  Do you 13 

on your own have any opinion?  I mean, because 14 

you said that it did raise a question for you as 15 

to whether this would be considered a -- 16 

 MS. JACKSON:  The question I had wasn't 17 

whether it was semi-detached or detached.  The 18 

question was whether the walkway -- was whether 19 

it was two structures or one structure. 20 

 CHAIRMAN MOLDENHAUER:  Whether it was an 21 

accessory building or not? 22 
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 MS. JACKSON:  Exactly. 1 

 CHAIRMAN MOLDENHAUER:  Do you have an 2 

opinion as to whether the open walkway is 3 

sufficient to create this as a single building 4 

versus an accessory building? 5 

 MS. JACKSON:  I have to accept that an 6 

wonder who engages an architect who does his due 7 

diligence and is going through this process is 8 

going to get the information that's needed to 9 

make the best decision.  I'm not in a position to 10 

second-guess what he says that he heard.  It's 11 

his risk.  If he got bad information, he is going 12 

through a process either that he doesn't need to 13 

or that he's asking for something that's 14 

inappropriate. 15 

 So I asked the question.  He said he had 16 

talked to the Zoning Administrator, and I 17 

accepted that that was the appropriation way to 18 

proceed. 19 

 CHAIRMAN MOLDENHAUER:  As for a 20 

clarification, Mr. Phillips was making some 21 

references to the need for a carport.  If this 22 
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property was not -- was deemed to be a 1 

semi-detached property, his reference to carports 2 

would not apply; is that correct? 3 

 MS. JACKSON:  I don't know the 4 

regulations for carports well enough to make that 5 

statement on the record right now.  I'd have to 6 

look it up. 7 

 CHAIRMAN MOLDENHAUER:  Okay. 8 

 Do Board members have other questions for 9 

Ms. Jackson? 10 

 VICE-CHAIRPERSON SORG:  Yes, I do.  Thank 11 

you, Madam Chair. 12 

 Based on what you know about the 13 

property, what would be, maybe off the cuff, a 14 

matter-of-right rear addition?  How far do you 15 

think that they could go back into the rear yard 16 

if they were adding to the principal structure? 17 

 MS. JACKSON:  Well, I couldn't say off 18 

the cuff because they're also asking for a lot 19 

occupancy relief.  I mean, the yard requirement 20 

is 20 feet.  They're already meeting the rear 21 

yard requirement, so I couldn't say the depth 22 
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that would meet the 40-percent lot occupancy as 1 

of right. 2 

 VICE-CHAIRPERSON SORG:  Maybe this is a 3 

question actually to the architect. 4 

 Is this something that you explored in 5 

talking to your client? 6 

 MR. WILSON:  Well, off the cuff, if we 7 

accept that we have converted to a row dwelling, 8 

which I am not ready to concede, we could 9 

potentially built a 30-foot addition off the back 10 

by right that's 40-feet high, which would be 11 

quite massive. 12 

 VICE-CHAIRPERSON SORG:  Mm-hmm.  Thank 13 

you. 14 

 MR. WILSON:  So I'll stop there. 15 

 VICE-CHAIRPERSON SORG:  The next question 16 

I had for Ms. Jackson was, did you -- maybe I 17 

missed this in your remarks earlier, but did you 18 

address the semi-detached versus row dwelling 19 

question that was brought up by Mr. Phillips?  Do 20 

you have an opinion? 21 

 MS. JACKSON:  I'm not in a position to 22 
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make a determination on whether or not it changes 1 

the classification of the building. 2 

 VICE-CHAIRPERSON SORG:  Okay.  But it 3 

seemed from your report that the small addition 4 

to the side of the structure was what you felt 5 

kicked in the requirement for the court relief. 6 

 MS. JACKSON:  Yes. 7 

 VICE-CHAIRPERSON SORG:  So, if there was 8 

then a requirement for court relief, then you're 9 

not considering it a row dwelling. 10 

 MS. JACKSON:  No. 11 

 VICE-CHAIRPERSON SORG:  Correct?  Okay, 12 

thank you. 13 

 MR. JORDAN:  Let me ask a question, and I 14 

think you said it, but I might have missed it.  15 

In your examination of this proposed project, the 16 

impact on light and air on Ms. Moore's property, 17 

what did you find, if anything? 18 

 MS. JACKSON:  We found that it wouldn't 19 

be substantially adverse. 20 

 MR. JORDAN:  What do you mean by 21 

"substantially"? 22 
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 MS. JACKSON:  I think it's fair to say 1 

that construction is going to have an impact, but 2 

an adverse impact, a substantially adverse impact 3 

meaning it would be completely eliminated or, you 4 

know, an impact meaning for part of the day, it 5 

might be limited more than it is now, I don't 6 

think we would find substantially -- 7 

 MR. JORDAN:  Let's take the construction 8 

period aside when the structure is completed. 9 

 MS. JACKSON:  That's what I mean, when 10 

completed, a completed -- any completed project 11 

in that yard that abuts that property line, one 12 

could say is going to have some impact, because 13 

there is no structure there, and there will be 14 

structure there in the future. 15 

 But the question, the standard says shall 16 

not have a substantially adverse impact. 17 

 MR. JORDAN:  And you're saying you don't 18 

find it to be substantial? 19 

 MS. JACKSON:  We do not. 20 

 MR. JORDAN:  What do you call 21 

"substantial"?  That's what I'm trying to -- 22 
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 MS. JACKSON:  I think it would be 1 

difficult to quantify, but I think we have to 2 

look at all of the characteristics that are in 3 

place.  The portion that abuts the neighbor to 4 

the east is only one story.  It's pushed back.  5 

The walkway is open.  So all of those things in 6 

our minds led to the determination that the 7 

impact was not substantially adverse. 8 

 It's going to have an impact, but there 9 

still will be light and air that's available and 10 

that can pass through to the adjacent structure. 11 

 CHAIRMAN MOLDENHAUER:  I'm just going to 12 

go on the record here, because I'm looking at 13 

this, and I think that there's a couple of 14 

challenges here. 15 

 One, the late filing of this party status 16 

request, which had raised these issues, we are 17 

being kind with regards to letting this in so 18 

late, but it is raising a lot of questions, I 19 

think, in the Board's mind about these issues, 20 

and I don't think you gave OP enough time to 21 

maybe review this and analyze it. 22 
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 I do have questions personally about -- 1 

and I would want to hear from OP and maybe OP 2 

having more written communication that can be 3 

documented and provided to the Board with the ZA 4 

about both the question of a meaningful 5 

connection of the walkway, and two, whether or 6 

not -- or just understanding more and having more 7 

time for myself to analyze and I think OP to 8 

analyze the question of whether or not the 9 

second-story addition over top of the car -- 10 

driveway creates a row dwelling, because it's 11 

property line to property line.  And whether the 12 

rear addition being property line to property 13 

line satisfies the elements of creating a row 14 

dwelling or whether it doesn't, it's a question 15 

in my mind. 16 

 Having this information just presented to 17 

me this morning, 15 minutes before our hearing 18 

started this morning, being able to read through 19 

this, I haven't had time myself to analyze this 20 

issue. 21 

 That being said, I think what we're going 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  60 

to do is we'll pause the hearing at this point in 1 

time.  We also indicated that the Applicant had 2 

met with the ANC, but we don't have anything in 3 

our record.  We'll reconvene.  We'll put this 4 

case off for --  2 weeks, I think would be 5 

sufficient to get this additional information. 6 

 Would that be enough, Ms. Jackson?  I 7 

want to give you enough time to work with the 8 

architect, the ZA, and do your own review and 9 

provide a supplemental report.  Is 2 weeks 10 

enough, or do you need more? 11 

 MS. JACKSON:  I think that should be 12 

fine. 13 

 CHAIRMAN MOLDENHAUER:  That should be 14 

fine?  Okay. 15 

 MS. JACKSON:  I'm sorry.  Can I just 16 

clarify the questions again?  We want a 17 

determination on whether the addition changes it 18 

from a row -- from semi-detached to a row 19 

dwelling. 20 

 CHAIRMAN MOLDENHAUER:  Yes.  Based on the 21 

second-story addition to the driveway and the 22 
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rear addition being property line to property 1 

line. 2 

 MS. JACKSON:  And the second? 3 

 CHAIRMAN MOLDENHAUER:  And the second was 4 

whether or not an open -- 5 

 MS. JACKSON:  The meaningful connection. 6 

 CHAIRMAN MOLDENHAUER:  Yeah, whether that 7 

opened covering provides a meaningful connection 8 

to make the rear addition a rear addition versus 9 

an accessory building. 10 

 MS. JACKSON:  Got it. 11 

 CHAIRMAN MOLDENHAUER:  That being said, I 12 

do think that the Applicant -- I know this is a 13 

challenging situation in regards to trying to 14 

create something and provide what would be 15 

permitted under 222 relief, and while potentially 16 

not doing a matter-of-right addition to the rear 17 

of your property, directly kind of enclosing some 18 

at-risk porches that may be currently existing. 19 

 That being said, I hope there may be some 20 

additional time to work out these issues.  It may 21 

also provide some additional time for both 22 
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parties to have some additional discussions. 1 

 But I do see the challenge that is 2 

presented right now in regards to trying to 3 

trying to provide some additions but at the same 4 

time accommodating concerns. 5 

 That being said, I will also leave the 6 

record open for any additional sun studies or 7 

anything that any party -- I'm not going to close 8 

the record at all.  That way, if any parties feel 9 

that they can present any additional information 10 

which can clarify some of the 223 standards, I'm 11 

not going to limit anybody from adding any 12 

additional information. 13 

 That being said, I will open the floor to 14 

additional comments from Board members, and then 15 

I'll look at the calendar. 16 

 VICE-CHAIRPERSON SORG:  Thank you, Madam 17 

Chair. 18 

 I just wanted to say one thing while you 19 

are requesting or leaving the record open, not 20 

requesting, not necessarily additional 21 

documentation from the Applicant and party 22 
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opponent. 1 

 I think that actually in the hearing 2 

today, very little time got spent on both sides 3 

talking about the real hinge of the 223 test, 4 

which is light and air and privacy and enjoyment. 5 

 I think perhaps sort of perhaps visual and other 6 

types of documentation, if you're going to be 7 

submitting things, that really go towards those 8 

central issues, you know, I think would be 9 

useful. 10 

 MS. JACKSON:  Madam Chair? 11 

 CHAIRMAN MOLDENHAUER:  Yes. 12 

 MS. JACKSON:  Sorry.  I just realized I'm 13 

not going to be available on the 11th. 14 

 CHAIRMAN MOLDENHAUER:  We actually don't 15 

have hearings on the 11th. 16 

 MS. JACKSON:  Oh, okay. 17 

 CHAIRMAN MOLDENHAUER:  I was just looking 18 

at my calendar as well, and I know that this is 19 

unfortunate in regards to trying to push this off 20 

a little later than I would have liked, but right 21 

now, it looks like our next available date would 22 
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be October 18th in the morning. 1 

 So this case will be continued to the 2 

morning of October 18th, and the record will stay 3 

open.  Any additional submissions while the 4 

record is open -- all submissions must be at this 5 

office, and we will not accept any late filings 6 

if they are not filed before October 11th, unless 7 

a party requests that we waive our requirements 8 

for a good cause being shown. 9 

 Just so that there is no additional 10 

confusion, all parties should serve any 11 

additional submissions on each other.  So that 12 

way, if you are serving something to the Office 13 

of Zoning, provide a copy obviously to Ms. Moore. 14 

 Mr. Moore, provide a copy to Mr. Madrid.  And if 15 

the Office of Planning, once you finalize your 16 

supplemental submission, if you can make sure 17 

that Ms. Moore also gets a copy, that would be 18 

fantastic.  Thank you. 19 

 If there is nothing further, then this 20 

case will be continued.  Thank you very much to 21 

all the parties for coming down. 22 
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 MR. MADRID:  Thank you, Madam Chair. 1 

 CHAIRMAN MOLDENHAUER:  Thank you very 2 

much. 3 

 [Pause.] 4 

 Application No. 18252 5 

 MR. MOY:  The next application before the 6 

Board, Madam Chair, is Application No. 18252.  7 

This is the application of 2805 Bond Street 8 

Equities LLC, pursuant to 11 DCMR 3103.2, for a 9 

variance from the nonresidential floor area ratio 10 

requirements under Subsection 771.2.  This is to 11 

allow permitted nonresidential use on the cellar, 12 

first and second floors of an existing building 13 

in the C-2-A District.  This is at premises 2805 14 

M Street, N.W., Square 1212, Lot 802. 15 

 [Pause.] 16 

 CHAIRMAN MOLDENHAUER:  Good morning.  If 17 

the parties can please introduce themselves? 18 

 MR. SULLIVAN:  Good morning, Madam Chair, 19 

members of the Board.  My name is Marty Sullivan 20 

with Sullivan, Styles & Barros. 21 

 MR. WEXLER:  Good morning.  My name is 22 
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Max Wexler, and I am the managing partner of 1 

Foxhall Partners. 2 

 CHAIRMAN MOLDENHAUER:  Okay.  I think we 3 

all are familiar with the property.  We are all 4 

just opining over the closing of Furin's. 5 

 [Laughter.] 6 

 CHAIRMAN MOLDENHAUER:  That's what we're 7 

talking about, the potato salad. 8 

 Anyway, that being said, we will turn to 9 

the Applicant to represent his case. 10 

 MR. SULLIVAN:  Thank you. 11 

 First of all, it wasn't our fault. 12 

 [Laughter.] 13 

 CHAIRMAN MOLDENHAUER:  We wouldn't hold 14 

it against you anyway. 15 

 [Laughter.] 16 

 MR. SULLIVAN:  Thanks. 17 

 Good morning, Madam Chair, members of the 18 

Board.  My name is Marty Sullivan with Sullivan, 19 

Styles & Barros LLP. 20 

 The Applicant in this case is requesting 21 

a variance to increase the maximum permitted 22 
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nonresidential FAR from 1.5 to 1.67.  The 1 

Applicant is not contemplating any material 2 

changes to the building's exterior or any 3 

additions and asks for the variance relief just 4 

sufficient to be able to use the building as it 5 

appears that it's always been used for 6 

nonresidential use on the entire second floor. 7 

 CHAIRMAN MOLDENHAUER:  Mr. Sullivan, 8 

don't we have a preliminary matter here, I guess, 9 

in regards to the question of whether this is a 10 

use variance or an area variance? 11 

 MR. SULLIVAN:  I think we do.  I think 12 

it's an area variance.  I'm happy to add my 2 13 

cents. 14 

 My principal concern, the principal 15 

concern of my client and therefore my principal 16 

concern, is that we get an approval in as timely 17 

manner as possible.  The property is currently 18 

vacant, and the tenancy search depends in part on 19 

a timely decision here. 20 

 If you will allow me 1 or 2 minutes to 21 

address that issue and then happy to accept 22 
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whatever the Board suggests. 1 

 CHAIRMAN MOLDENHAUER:  Just for our 2 

procedural issue, we did have their submission as 3 

Exhibit No. 24, which was asking for the approved 4 

waiver in order to allow that late filing, which 5 

addressed this issue, and I'll just indicate that 6 

the Board is accepting that into the record. 7 

 MR. SULLIVAN:  Thank you. 8 

 CHAIRMAN MOLDENHAUER:  We'll give you 9 

just a brief opportunity to try to articulate 10 

your argument, and then I think we'll allow the 11 

Board members to discuss and make a decision on 12 

that -- 13 

 MR. SULLIVAN:  Okay, thank you. 14 

 CHAIRMAN MOLDENHAUER:  -- so you can go 15 

forward. 16 

 MR. SULLIVAN:  I think there's two 17 

different ways to approach it.  Last week, I 18 

think you heard the argument that there have been 19 

BZA precedents arguing that a commercial FAR 20 

variance is an area variance, and as you know, 21 

there's BZA cases that go in both directions on 22 
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that. 1 

 So, from a BZA precedent standpoint, 2 

there are two cases that I found that address 3 

this exact issue, meaning an increase in the 4 

permitted FAR for nonresidential in the C-2-A, 5 

and those two cases were considered as area 6 

variances. 7 

 So, if you can separate those from any 8 

other type of commercial FAR variance, I would 9 

say the BZA precedent comes down on the side of 10 

area variance. 11 

 The other way to approach it is reviewing 12 

court of appeals decisions, and I think there's 13 

two questions to ask, and I think it's a two-step 14 

analysis with the court of appeals. 15 

 One is how does the court of appeals 16 

define a use variance, and we can look to Palmer 17 

for that.  In Palmer, the court says that a use 18 

variance seeks a use ordinarily prohibited in the 19 

particular district.  So this application asks 20 

for an increase in the maximum permitted FAR for 21 

a use that's already permitted in the district 22 
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and certainly not prohibited. 1 

 The second step to the analysis is why 2 

does the court make such a distinction between 3 

use variance and area variance, and we get 4 

guidance from the case of the Association for the 5 

Preservation of the 1700 Block of N case, where 6 

the court stated there that the principal 7 

rationale for the different standards applicable 8 

to the two variances is that an area variance 9 

does not threaten the neighborhood or adjacent 10 

landowners with the maintenance of an 11 

incompatible use of the subject property. 12 

 So I don't think anybody could look at 13 

this application and say that we're threatening 14 

the neighborhood with an incompatible use.  So, 15 

in that light, I think this case should be 16 

considered an area variance. 17 

 Again, I think we'll -- we safely meet 18 

both standards, the undue hardship and the 19 

practical difficulty, but I do believe it 20 

appropriately fits in the box of an area 21 

variance. 22 
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 CHAIRMAN MOLDENHAUER:  Seeing that I was 1 

not here last week, I think that there was some 2 

in-depth discussion on this question of use 3 

variance versus area variance.  I will first turn 4 

to other Board members to see if they have any 5 

comments as we search to deliberate and make a 6 

decision as to how we will evaluate this case.  7 

That way, the Applicant can go forward at this 8 

time. 9 

 MR. JORDAN:  Madam Chair, since our last 10 

meeting, I particularly took a look at the law in 11 

regards to how we are to consider these 12 

commercial FAR relief requests, and we had some 13 

back-and-forth, I guess, last week in regards to 14 

some previous BZA decisions.  And there were some 15 

things.  Most of those were Summary Decisions, 16 

and they were going back and forth. 17 

 So I sought review by the court of 18 

appeals cases to see where we were, and clearly, 19 

some early court of appeals cases and challenges 20 

to BZA determination were -- looked at some of 21 

these things are area variances; however, the 22 
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case as we've -- we've all looked at Wolf case 1 

and et cetera -- gave the BZA basically the 2 

responsibility within its discretion to decide 3 

whether or not it wanted to look at what standard 4 

they were going to hold this type of 5 

determination under. 6 

 But more importantly, there has been 7 

several other cases, and one of the ones I find 8 

leading is the Downtown Cluster vs. BZA, which 9 

the court really took a real good look at whether 10 

or not BZA was applying an area variance or a use 11 

variance standard to commercial FAR relief, and 12 

in that case, the BZA applies the use variance.  13 

And the court said that practically under its 14 

responsibility to do so and that BZA set the 15 

standard, and they found it applicable to use the 16 

use variance. 17 

 So that's kind of where I fall down on it 18 

and in that regard, and these cases subsequently 19 

come from this case allows us to do so.  So it 20 

would be consistent within the practice which 21 

we've talked about and that we've applied, I 22 
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think, maybe the last two cases here as a use 1 

variance. 2 

 CHAIRMAN MOLDENHAUER:  Any additional 3 

deliberation on this point? 4 

 VICE-CHAIRPERSON SORG:  Thank you, Madam 5 

Chair. 6 

 As you mentioned, we did have a 7 

conversation about this in depth last week, and I 8 

think we've thought about it, all of us, a little 9 

bit more. 10 

 I think to me, you know, there's a hinge 11 

question here about, you know, whether the 12 

increase in intensity of a use, specifically here 13 

the nonresidential affair in the C-2-A where it's 14 

a use that's accepted up to a point, whether the 15 

increase of the intensity of that use is 16 

different from -- as Mr. Sullivan mentions, you 17 

know, the idea of threatening an area with the 18 

introduction of a nonconforming use.  And I 19 

actually think even outside of this, we've seen 20 

plenty of cases in which it is exactly that 21 

increase in intensity of use that communities and 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  74 

stakeholders, you know, object to and so forth. 1 

 So that's sort of one thought that I 2 

would add. 3 

 CHAIRMAN MOLDENHAUER:  Any final 4 

deliberation? 5 

 [No audible response.] 6 

 CHAIRMAN MOLDENHAUER:  At this point, I 7 

agree with both of my colleagues.  I think that 8 

there are times, unfortunately, with the changing 9 

of hands, the BZA and the Board members, that you 10 

can find precedent going one way or another.  11 

However, I think in order to try to maintain some 12 

consistency and based on the cases, the Downtown 13 

Cluster vs. BZA and Wolf, I think that this Board 14 

does have significant precedent to determine that 15 

this is a use variance.  A commercial FAR is not 16 

ordinarily prohibited beyond a certain 17 

percentage, and that this request is asking for 18 

something beyond that percentage. 19 

 So that being said, I think what we'll do 20 

is we will move forward and just advise the 21 

Applicant to present its case under the use 22 
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variance standard. 1 

 MR. SULLIVAN:  Okay, thank you. 2 

 As it currently stands with the property, 3 

the 1.5 permitted FAR would enable nonresidential 4 

use on the first floor and about 80 percent of 5 

the second floor, which leaves about 325 square 6 

feet on the second floor either unusable or 7 

otherwise available for what would be an 8 

incompatible residential use. 9 

 We believe the application meets the 10 

three-part use variance test for the following 11 

reasons.  The subject building, which is 12 

unchanged since at least before 1958, is located 13 

on a relatively small lot, and the building has a 14 

comparatively large footprint.  And this larger 15 

footprint results in the additional FAR for two 16 

stories, and this is in an area, as you know, 17 

which consists almost exclusively of two- and 18 

three-story commercial uses on M Street. 19 

 So, in the context of M Street in 20 

Georgetown, the mixed use or the residential use 21 

for the subject property is completely unsuitable 22 
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and incompatible, and the effect is to leave a 1 

small portion of the existing second floor 2 

virtually unusable legally.  And to our 3 

knowledge, the subject property has not in modern 4 

times been used for residential purposes. 5 

 So we assume the 325 square feet has 6 

either been left unutilized, or it has perhaps 7 

been used without a valid C of O from time to 8 

time. 9 

 The property is currently vacant.  The 10 

prior owner, Mr. Furin, has retired and closed 11 

his restaurant. 12 

 As the Applicant moves forward in its 13 

search for a tendency that best fits this space 14 

in this neighborhood, it's critical that it had 15 

legal approval for nonresidential use for the 16 

remaining square footage, and this will provide 17 

the best opportunity for a high-quality tenancy. 18 

 In reviewing this as a use variance, I 19 

would assume the rationale for a use variance 20 

comes from the .17 change, or effectively, you 21 

could say we're changing what's permitted as 22 
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residential to commercial for that .17 FAR.  So, 1 

in that respect, the space is too small to use as 2 

a residential use. 3 

 There's also other things that Mr. Wexler 4 

will talk about.  When you introduce a mixed use 5 

into such a small building, it makes it an undue 6 

hardship as well to have that, even if you had 7 

more than 325 square feet available for 8 

residential use. 9 

 But from an undue hardship standpoint or 10 

a standpoint of what the residential -- what the 11 

value is of the 325 square feet of residential 12 

space, it's without value.  It's completely 13 

without value.  It can't be used for residential 14 

use. 15 

 We have had no opposition.  We have heard 16 

no concerns about the application.  ANC-2E has 17 

unanimously recommended approval, and again, the 18 

nonresidential use on two full floors is clearly 19 

the most compatible use for the neighborhood.  20 

So, for these reasons, there will be no 21 

substantial detriment to the public good and no 22 
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impairment of the integrity of the Zone Plan. 1 

 I will turn it over to Mr. Wexler, unless 2 

the Board has any questions for me at this point. 3 

 CHAIRMAN MOLDENHAUER:  Mr. Wexler? 4 

 MR. WEXLER:  Thank you, Marty. 5 

 Once again, my name is Matt Wexler.  I am 6 

managing partner of Foxhall Partners whose 7 

affiliate, 2805 Bond Street Equities LLC, is the 8 

owner of 2805 M Street, N.W., in Georgetown. 9 

 Earlier this year, my partners and I were 10 

approached by a representative of the Furin's 11 

family to purchase 2805 M Street as the first 12 

step of a difficult process for the family in the 13 

closing of the 27-year-old Georgetown restaurant, 14 

Furin's, and the retirement of Bernie Furin.  15 

Over a fantastic breakfast of pancakes, we agreed 16 

to a price and a short-term lease-back of the 17 

building to facilitate the transition of 18 

ownership and to allow the family some time to 19 

wind down its business.  Our aim was and is to 20 

have first-class long-term commercial tenancy in 21 

a similar vein to that of Furin's. 22 
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 As you all know, this is M Street in 1 

Georgetown, one of the primary commercial 2 

corridors in Washington, and as far as we are 3 

aware, this block on M Street, between 28th 4 

Street to the east and 29th Street to the west, 5 

consists of buildings whose uses and tendencies 6 

are completely commercial. 7 

 Like most of M Street, the buildings on 8 

this block are two and three stories of retail or 9 

restaurant, many of which exceed 1.5 commercial 10 

FAR. 11 

 This building is approximately 1,700 12 

square feet on each of the first floor and 13 

basement and just under 1,500 square feet on the 14 

second floor. 15 

 For many years, Furin's used the property 16 

in the following manner:  basement for storage, 17 

first floor for restaurant, and the second floor 18 

for the restaurant's business affairs, employee 19 

rest room, and additional storage. 20 

 Because the building has a larger 21 

non-conforming footprint, the use of two floors 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  80 

for commercial space puts this just slightly over 1 

the permitted FAR, the permitted commercial FAR 2 

of 1.5.  We're not proposing any additions or 3 

material exterior alterations. 4 

 To address the difficulty and hardship 5 

issue head-on, why residential on the second 6 

floor does not work, simply it's nowhere to be 7 

found on the block.  It's not needed on the 8 

second floor.  It's not compatible with M Street 9 

and particularly on this block. 10 

 But from the tenant search that we have 11 

been running since late this spring, high-quality 12 

tenants are looking to fill the entire space, and 13 

no tenant is interested in using just 80 percent 14 

of the second floor. 15 

 Finally, it's not feasible to use the 16 

approximately 325 square feet for residential 17 

space, separate from what would be nonresidential 18 

use on the rest of the second floor.  The 19 

second-floor space is too small and not suitable 20 

for mixed uses, including residential.  Having 21 

another set of stairs, fireproof corridors, and 22 
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separate trash rooms, among other things, would 1 

be impractical. 2 

 So thank you this morning, members of the 3 

Board, for hearing our testimony. 4 

 CHAIRMAN MOLDENHAUER:  Do Board members 5 

have any questions for the Applicant? 6 

 [No audible response.] 7 

 CHAIRMAN MOLDENHAUER:  You just indicated 8 

in practical -- in regards to creating fire 9 

safety separation such as the Building Code 10 

requirements.  Can you maybe elaborate on that in 11 

regards to providing additional information on 12 

the record about maybe the financial and 13 

feasibility of making the entire second floor 14 

maybe residential? 15 

 MR. WEXLER:  We have not performed 16 

extensive studies with respect to splitting those 17 

uses, just because that's never been our intent. 18 

 If we were to ultimately have to comply 19 

with the commercial FAR max of 1.5, we would not 20 

-- it would not be financial feasible to do 21 

fireproofing for an additional set of stairs, 22 
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among other things.  We would just simply have 1 

those 300 square feet vacant.  It would be too 2 

economically impractical. 3 

 With respect to leasing the second floor 4 

as residential or using the second floor as 5 

residential, we could do that.  It's not 6 

compatible with the neighborhood at all.  It 7 

would leave about .8 FAR of permitted 8 

nonresidential use unutilized, which puts the 9 

property and us at a disadvantage with the rest 10 

of M Street, and it also greatly limits our 11 

ability to bring in the best commercial tenant 12 

possible. 13 

 CHAIRMAN MOLDENHAUER:  Do any other Board 14 

members have any other questions for the 15 

Applicant? 16 

 [No audible response.] 17 

 CHAIRMAN MOLDENHAUER:  Seeing none, does 18 

this conclude the Applicant's presentation on the 19 

case? 20 

 MR. SULLIVAN:  Yes, it does.  Thank you. 21 

 CHAIRMAN MOLDENHAUER:  Are there any 22 
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individuals in the audience in support or in 1 

opposition of this case? 2 

 [No audible response.] 3 

 CHAIRMAN MOLDENHAUER:  Seeing none, then 4 

we'll turn to the Office of Planning for their 5 

report. 6 

 MS. THOMAS:  Good morning, Madam Chair, 7 

members of the Board.  Karen Thomas with the 8 

Office of Planning for the record. 9 

 We do see that the property small size 10 

and its existing FAR per floor and the history of 11 

its commercial use as a -- would create a 12 

hardship for the Applicant to use the resultant 13 

325-square-foot space for residential purposes. 14 

 And so we determined that there was no 15 

substantial detriment to the public good or to 16 

the regulations, and I'd be happy to stand on the 17 

record and take any questions. 18 

 CHAIRMAN MOLDENHAUER:  Thank you. 19 

 Does the Applicant have any questions for 20 

the Office of Planning? 21 

 MR. SULLIVAN:  No, we do not.  Thank you. 22 
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 CHAIRMAN MOLDENHAUER:  Thank you. 1 

 Do Board members have any questions for 2 

the Office of Planning? 3 

 [No audible response.] 4 

 CHAIRMAN MOLDENHAUER:  Seeing none, then 5 

thank you very much for the report. 6 

 At this point in time, we'll see if 7 

there's anybody present from ANC-2E in the 8 

audience. 9 

 [No audible response.] 10 

 CHAIRMAN MOLDENHAUER:  Seeing no one 11 

present, we do have our Exhibit No. 21 in the 12 

record, which indicates that at a regularly 13 

scheduled meeting on July 5th, 2011, which was 14 

duly noticed, that with seven commissioners 15 

present, which represented a quorum, that the 16 

ANC-2E unanimously voted to adopt a resolution 17 

that they had no objection to the application, 18 

the application for an area variance for the 19 

nonresidential FAR limit in order to permit this 20 

addition to allow a 1.67 commercial FAR. 21 

 That being said, this letter would 22 
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receive great weight in our record. 1 

 At this point in time, then we'll turn 2 

back to the Applicant to see if there's any 3 

closing remarks. 4 

 MR. SULLIVAN:  Thank you. 5 

 Just to note that, again, the property is 6 

vacant, and a search for tenants is ongoing.  We 7 

would appreciate a timely Board approval, so we'd 8 

ask for a bench decision and Summary Order, if 9 

possible. 10 

 I just want to point out it's important 11 

to note, too, we are taking the property as we 12 

find it.  We are not asking for additional square 13 

footage.  This is probably how it's always been 14 

operated.  We think it's important to legally 15 

sanction that use at this point. 16 

 Also, as I brought up briefly in my 17 

Applicant statement under the Gilmartin case 18 

standard that one of the things that the Board 19 

can consider is the degree of a variance, and we 20 

think that might come into play here.  I don't 21 

know whether you'd call it de minimis or not.  22 
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It's about 10 percent, 10 or 11 percent, but we 1 

certainly think it's not a whole lot, so maybe 2 

that helps the Board in its determination as 3 

well. 4 

 And that's all I have.  Thank you. 5 

 CHAIRMAN MOLDENHAUER:  Thank you very 6 

much, Mr. Sullivan. 7 

 At this point in time, then we conclude 8 

this hearing.  I think that Board members feel 9 

that we can jump right into deliberation on this 10 

case at this point in time.  We won't take any 11 

additional presentation from the Applicant, and 12 

we will go into deliberation. 13 

 This case is before us for a use variance 14 

to permit an additional .17 commercial FAR.  We 15 

have in our record the ANC having no objection.  16 

We have Office of Planning indicating that they 17 

find that the Applicant has satisfied the 18 

standards of a use variance and recommend 19 

approval. 20 

 I think that while a use variance is 21 

definitely the most strict standard that we apply 22 
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as a Board, I think this is a situation where 1 

there is a very minor relief being sought, and I 2 

think that this is a case where while applying 3 

the stricter requirement of undue hardship, that 4 

there are many facets in this project, in this 5 

property, which do support approval of the 6 

application. 7 

 The property is exceptionally small, 8 

while still having a large existing footprint.  I 9 

think that we did hear testimony.  While maybe in 10 

other cases we would require a lot more in 11 

regards to evidence in support, in regards to 12 

satisfying the high standard of a use variance, I 13 

think that because it's to me personally just so 14 

clear that 325 square feet is infeasible for 15 

residential use in regard to providing adequate 16 

bathroom, rest room area as plumbing, in regards 17 

to our knowledge and the Applicant's testimony on 18 

the record, in regards to fire safety, and the 19 

fact that most likely the result would be that 20 

that space would just simply be unused -- 21 

 I'd also like to just indicate on the 22 
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record that I think that it is possible to see 1 

that the Applicant is coming forward to legally 2 

obtain permission to use this additional 325 3 

square feet of space on the second floor.  I 4 

think that it's always a challenge when you have 5 

something that could potentially be a use where 6 

you don't ask, don't tell kind of policy in 7 

regards to a tenant.  I think that it is a 8 

positive thing that an Applicant actually is 9 

coming forward to seek that relief and to obtain 10 

the legal permitted relief necessary. 11 

 That being said, I do agree with the 12 

Office of Planning that the Applicant has 13 

satisfied the standards, that it does not create 14 

a substantial detriment to the public good. 15 

 This is located on M Street where there 16 

is a large-scale commercial use.  I don't think 17 

that our reduction in the residential FAR is 18 

going to have any detriment to the public good or 19 

any substantial harm to the Zoning Plan. 20 

 That being said, I'll see if any other 21 

Board members have any additional comments they'd 22 
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like to add for deliberation. 1 

 VICE-CHAIRPERSON SORG:  Madam Chair, I 2 

think you said it all.  I agree with you, and I 3 

would support a motion. 4 

 CHAIRMAN MOLDENHAUER:  Wonderful.  Then 5 

I'm looking and seeing no other additional 6 

comments from Board members. 7 

 I'll submit a motion, a motion to approve 8 

Application 18252 under Section 3103.2 for a use 9 

variance from the nonresidential FAR of the area 10 

ratio requirement under Section 771.2 to allow 11 

permitted nonresidential use on the cellar, first 12 

floor, and second floor of the existing building 13 

at 2805 M Street, N.W. 14 

 A motion has been made.  Is there a 15 

second? 16 

 VICE-CHAIRPERSON SORG:  Second. 17 

 CHAIRMAN MOLDENHAUER:  Motion has been 18 

made and seconded.  All those in favor, say 19 

"aye." 20 

 [Chorus of ayes.] 21 

 MR. MOY:  Staff would record the vote as 22 
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4 to 0 to 1.  This is on the motion of 1 

Chairperson Moldenhauer to approve the 2 

application for a use variance from the 3 

nonresidential FAR under Subsection 771.2.  4 

Second the motion, Ms. Sorg.  Also in support of 5 

the motion, Mr. Jordan and Mr. Hinkle.  No other 6 

Board members are participating.  Again, the 7 

final vote to approve is 4 to 0 to 1.  The motion 8 

carries. 9 

 CHAIRMAN MOLDENHAUER:  Thank you very 10 

much. 11 

 And I think that seeing there is no 12 

opposition of the ANC, was not in opposition 13 

either, the Board would like to waive the 14 

requirements and ask that a Summary Order be 15 

issued. 16 

 MR. MOY:  Very good.  Thank you, Madam 17 

Chairperson. 18 

 CHAIRMAN MOLDENHAUER:  Thank you. 19 

 MR. SULLIVAN:  Thank you. 20 

 MR. WEXLER:  Thank. 21 

 Application No. 18254 22 
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 MR. MOY:  The next and the last 1 

application for the morning session is 2 

Application No. 18254.  This is the application 3 

of Brian O'Hora, pursuant to 11 DCMR 3104.1 and 4 

3103.2, for a variance from the alley width 5 

requirements under Subsection 2507.2, variances 6 

from the lot occupancy requirements under 7 

Subsections 403.2 and 772, variances from the 8 

rear yard requirements under Sections 404 and 9 

774, variances from the side yard requirements 10 

under Sections 405 and 775.2, variance from the 11 

floor ara ratio requirements under Subsection 12 

2514.1(d), and a special exception from the 13 

density transfer provisions under Subsection 14 

2514.2.  This is to allow for the construction of 15 

a three-story one-family dwelling on an alley lot 16 

in the R-4 and C-2-A Districts at premises 1303 17 

Linden Court, N.E., property located in Square 18 

1027, Lot 814. 19 

 CHAIRMAN MOLDENHAUER:  Thank you very 20 

much, Mr. Moy. 21 

 We will turn to the Applicant to 22 
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introduce themselves for the record. 1 

 MR. O'HORA:  Brian O'Hora, 2204 S Street, 2 

N.E., D.C. 3 

 MR. AHMANN:  My name is Thomas Ahmann, 4 

AIA, architect for Mr. O'Hora, and my address is 5 

4408 Beechwood Road, University Park, Maryland. 6 

 I do have larger drawings if you think it 7 

will be helpful to put up on a board. 8 

 CHAIRMAN MOLDENHAUER:  Yes.  It is always 9 

helpful to provide -- we will give you a moment 10 

to set that up, and while you set that up, we 11 

will also turn to the party status applicant 12 

request, to introduce himself. 13 

 MR. HOENIG:  Good morning.  My name is 14 

Michael Hoenig.  My wife and I own the property 15 

at 1318 G Street, N.E. 16 

 CHAIRMAN MOLDENHAUER:  Okay.  Mr. Hoenig, 17 

at this point in time, I will turn to the 18 

Applicant to see -- do you have any objections to 19 

Mr. Hoenig satisfying the standards and being 20 

accepted as a party status? 21 

 MR. O'HORA:  No. 22 
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 CHAIRMAN MOLDENHAUER:  I have reviewed 1 

your submission, which is our Exhibit No. 30, and 2 

based on your submission, I think that you do 3 

satisfy the standard, so you will be granted 4 

party status. 5 

 That being said, do you understand what 6 

that provides you in regards to opportunities to 7 

provide cross-examination and witness testimony? 8 

 MR. HOENIG:  Yes, I do. 9 

 CHAIRMAN MOLDENHAUER:  We'll give the 10 

Applicant a moment more to set up, and then once 11 

he is ready, we can get started. 12 

 [Pause.] 13 

 MR. AHMANN:  I will start here, and then 14 

Mr. O'Hora will step in along the way. 15 

 The proposed development of a 16 

single-family dwelling on the subject property -- 17 

 VICE-CHAIRPERSON SORG:  Excuse me.  I'm 18 

sorry.  One second, before you begin. 19 

 Madam Chair, if I may? 20 

 CHAIRMAN MOLDENHAUER:  Yes. 21 

 VICE-CHAIRPERSON SORG:  There's a couple 22 
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of questions in my mind relevant to your 1 

testimony today.  The plans that you submitted 2 

have changed fairly recently, and we have an 3 

indication in our Office of Planning report that 4 

they haven't reviewed the revised plans. 5 

 And I suspect -- well, let me ask you.  6 

Has the ANC had time to review the revised plans 7 

and consider the proposal? 8 

 MR. AHMANN:  I think the correct 9 

situation is that the Office of Planning has 10 

reviewed the latest.  We haven't submitted 11 

anything since we sent them drawings that are 12 

dated -- excuse me just one second. 13 

 I do have a lot of paper here, so I have 14 

to find the right document. 15 

 VICE-CHAIRPERSON SORG:  Well, then I'll 16 

jump in again. 17 

 To the Office of Planning, you today are 18 

ready to testify regarding the plans that retain 19 

the garage? 20 

 MR. GOLDSTEIN:  Yes. 21 

 For the record, my name is Paul Goldstein 22 
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with the Office of Planning. 1 

 We are ready to discuss the project 2 

that's been submitted recently.  The issue we had 3 

was that some of the relief changed or likely 4 

changed as a result of the modified plans, so 5 

that's where we were having some difficulty in 6 

understanding what relief is now needed. 7 

 The plans generally we understand, we can 8 

comment on.  I would encourage the Board to maybe 9 

have a discussion about what the proper relief is 10 

if we get to that point. 11 

 VICE-CHAIRPERSON SORG:  Okay. 12 

 CHAIRMAN MOLDENHAUER:  Why don't we do 13 

that actually right now.  14 

 To the Applicant's architect, if you can 15 

go through what the relief is that's currently 16 

being sought versus the relief that was noticed 17 

both to the community and to the ANC, because we 18 

may have an issue with notice requirements here 19 

and ensuring that the public has had sufficient 20 

time to review what type of relief has changed. 21 

 So, if you can walk through that 22 
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initially, that would be great. 1 

 MR. AHMANN:  All right.  This takes me to 2 

the end of my statement here, but I will start at 3 

the end, because it does address those issues. 4 

 As the project has changed since the 5 

submission to the Office of Zoning Administration 6 

from a new three-story residence to a 7 

second-story addition to an existing 8 

nonconforming structure, the nature of the relief 9 

required may have changed in certain technical 10 

aspects.  To address this, we have e-mailed Matt 11 

LeGrant and Kathleen Beeton at the Office of the 12 

Zoning Administrator for clarification, but Matt 13 

LeGrant says that he would be unable to revisit 14 

the case unless so requested by the BZA or the 15 

Office of Planning. 16 

 The memorandum from the Office of 17 

Planning suggests that we might need relief from 18 

Sections 2001.3 and 2507.3 in lieu of or in 19 

addition to the original relief requested.  20 

Section 2001.3 would potentially require a 21 

variance or variances to address percentage of 22 
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lot occupancy, conformance to use, extending 1 

existing nonconforming aspects of the structure. 2 

 While this may be technically different 3 

from the original relief sought and as argued, 4 

that we will argue, there is no difference 5 

effectively.  Please clarify if this additional 6 

relief would be required or if the other use and 7 

area variances covered will address this 8 

adequately. 9 

 Now, Section 2507.3 does not seem to 10 

apply, as this section deals with converting, 11 

altering, or remodeling an existing one-family 12 

dwelling, which is not the case here. 13 

 CHAIRMAN MOLDENHAUER:  Let's just back up 14 

a little bit here. 15 

 This case came before us and is a 16 

self-certified application, which means that 17 

cases can either come before the Board either, 18 

one, by ZA referral or, two, by a self-certified 19 

application. 20 

 The way that this case came before us 21 

today is by a self-certified application Form 22 
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120.  That means even though you reference a 1 

letter from Matt LeGrant in the submission, it is 2 

still something where the Applicant on your own 3 

can potentially modify the relief that's being 4 

requested. 5 

 From what I understand from your 6 

statement, it seems like you were asking Matt -- 7 

Mr. LeGrant, the Zoning Administrator, if he 8 

could, I guess, give you the guidance or tell you 9 

what additional relief is needed or not needed, 10 

and what he is indicating -- is that correct?  11 

You are reading from something, so I'm trying to 12 

interpret what you are reading and -- 13 

 MR. AHMANN:  Sure, yes.  I had contacted 14 

-- 15 

 CHAIRMAN MOLDENHAUER:  -- and the 16 

questions that he had asked. 17 

 MR. AHMANN:  -- Matt LeGrant after 18 

getting the  memorandum from the Office of 19 

Planning to see if he would be able to clarify 20 

the issues that were raised. 21 

 CHAIRMAN MOLDENHAUER:  Have you 22 
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personally as an architect reviewed the comments 1 

that OP made, and do you have an opinion as to 2 

whether that relief is needed? 3 

 MR. AHMANN:  Sure.  I believe that the 4 

issue regarding the nonconforming structure is 5 

applicable here, but it -- you know, technically, 6 

but it is -- he covers the same issues, you know, 7 

that we have requested otherwise.  Lot coverage 8 

-- 9 

 CHAIRMAN MOLDENHAUER:  What do you mean 10 

it's already -- so you're saying the additional 11 

relief is needed? 12 

 MR. AHMANN:  The technical relief is 13 

required, is my understanding, yes. 14 

 [Pause.] 15 

 VICE-CHAIRPERSON SORG:  Madam Chair, I 16 

think the -- the core of your question that you 17 

asked the Applicant is whether or not this case 18 

is ready for us and whether or not -- or whether 19 

or not it needs to be re-noticed, which 20 

incidentally might also give a little bit of 21 

extra time if we were to postpone or not hear 22 
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this case today.  It may give the Applicant a 1 

little extra time to get cozy with their 2 

neighbors. 3 

 I think that in my opinion, even if the 4 

areas of relief under the new proposal are 5 

similar, I think those areas of relief have to do 6 

mostly with the existence of this property as an 7 

alley structure, but I think the parameters of 8 

the project, to my mind, having seen the 9 

revisions are substantially different enough that 10 

I would be in favor of asking the Applicant to 11 

re-notice. 12 

 CHAIRMAN MOLDENHAUER:  I'm in agreement 13 

with you, Ms. Sorg. 14 

 I think that right now based on what I am 15 

seeing in this case and having reviewed the 16 

record and in regards to the changed plans and 17 

even the architect, in regards to the statements 18 

that we hear right now on the record, I do think 19 

that you may qualify them as technical changes, 20 

but they are -- it is different relief, and I 21 

think that there have been changes in the plan, 22 
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which need to be provided to the ANC and to the 1 

public and provide revised notices 2 

 I think that there are some additional 3 

issues that need to be revised and submitted to 4 

the Board clarifying exactly what relief is 5 

needed, and so that being said, I don't feel that 6 

based on these revised plans and the submissions 7 

that we have a right case before us to review. 8 

 And so what I would indicate is that what 9 

we should do is we should postpone this case for 10 

an opportunity for the Applicant to take the time 11 

to go through the plans, work with OP, confirm 12 

what relief the Applicant believes is necessary, 13 

and then to re-notice this.  That would also, as 14 

Ms. Sorg indicated, provide maybe some time for 15 

the parties to maybe have some dialogue.  16 

Sometimes dialogue helps; sometimes it doesn't.  17 

If that's the case, obviously we'll see everybody 18 

back here.  If not, then obviously that's always 19 

a positive thing. 20 

 But I do think that this case does need 21 

some more time to come before us in a 22 
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presentation where all parties have been noticed 1 

of the specific relief that's being asked. 2 

 So what I'm going to do is I'm going to 3 

turn to -- 4 

 MR. JORDAN:  If I could? 5 

 CHAIRMAN MOLDENHAUER:  Sure.  Please. 6 

 MR. JORDAN:  I agree with everything you 7 

said, and I just want to make something else 8 

additionally clear. 9 

 When it comes to the BZA, we need to know 10 

the relief that you're seeking is the relief that 11 

you need.  It's not our job or duty to tell you 12 

exactly what you need to make your project work 13 

that is going to be proper.  I mean, there is 14 

Office of Planning.  There is the Zoning 15 

Administrator.  Those things need to happen 16 

first, and when it comes here, it's not for us to 17 

sit and tell you how your project should actually 18 

go. 19 

 MR. AHMANN:  No, I understand. 20 

 MR. JORDAN:  It's to deal with the relief 21 

that you are seeking and for us to adjudicate 22 
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that particular point. 1 

 MR. AHMANN:  I understand that point, but 2 

we have gone before the ANC with the new scheme, 3 

and we have done, you know, notices to the 4 

neighbor -- not officially with the sign and all, 5 

but we understand your position, and that seems 6 

fair. 7 

 CHAIRMAN MOLDENHAUER:  Thank you. 8 

 I mean, I think it is a question of 9 

official notifications based on our rules and our 10 

regulations.  While it does sound like maybe you 11 

have tried to keep everybody updated on what's 12 

happening, I think that we have specific 13 

statutory regulations that we need to make sure 14 

have been satisfied. 15 

 Any other comments from Board members? 16 

 [No audible response.] 17 

 CHAIRMAN MOLDENHAUER:  That being said, 18 

what I am going to do, I am going to look to Mr. 19 

Moy, our Secretary, to see if we can't determine 20 

what time frames would be necessary in order to 21 

potentially maybe work back on our calendar based 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  104 

on what notices would need to go out, also giving 1 

the Applicant enough time to ensure that they 2 

have everything together in order to then provide 3 

notices to the community. 4 

 [Pause.] 5 

 VICE-CHAIRPERSON SORG:  Madam Chair, 6 

while we're looking for a date, I may just take 7 

an opportunity to make a comment to the 8 

Applicant. 9 

 You may or may not be aware of the 10 

contentious history of alley dwelling cases 11 

before this Board, and while I haven't -- the 12 

Board hasn't had a time to review the statement 13 

that you submitted today.  I thought in reviewing 14 

the cases that was submitted prior, you know, a 15 

long way to go with regard to addressing the 16 

relief and making a case there.  So, if you're 17 

coming back, then I think that would be a word of 18 

advisement. 19 

 CHAIRMAN MOLDENHAUER:  I do think it's 20 

just as kind of a -- trying to provide the public 21 

with as much information.  Obviously, you are 22 
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represented by a qualified architect, but lots of 1 

time people   do bring attorneys down, especially 2 

for cases where -- and I'm not obviously advising 3 

anything at this point, but I am just indicating 4 

that there are times where cases are more 5 

challenging, and we have -- as Ms. Sorg 6 

indicated, have some very -- and maybe you want 7 

to take both parties -- take an opportunity to 8 

review some of our online records and information 9 

in regards to prior alley dwelling cases, because 10 

we have had actually an unusual number of them 11 

recently.  And they are quite challenging both on 12 

the Applicant and especially for the Applicant in 13 

regard to the standard, relief that you have to 14 

satisfy. 15 

 And it will also maybe help you provide 16 

information in regards to the things that we'll 17 

look for, so that there won't maybe be a need for 18 

another postponement.  I think it would be 19 

advisable for all parties to obtain or take 20 

advantage of the information we have on our 21 

website.  The Office of Zoning's website does 22 
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have a lot of great information. 1 

 That being said, maybe we back through 2 

the dates and see -- 3 

 MR. MOY:  Yes, Madam Chair.  The 4 

threshold number of days is 45 days. 5 

 Looking at November, there is no 6 

scheduled hearing on the 22nd, because that's the 7 

time frame of the holiday in November.  So the 8 

earliest I would suggest would be November 29th, 9 

so anytime after November 29th or on the 29th. 10 

 CHAIRMAN MOLDENHAUER:  What I'm looking 11 

at that date actually and recommend that we put 12 

this in the afternoon on December 13th.  I know 13 

that that's a long time, but I think that based 14 

on November 29th, our calendar, that's a pretty 15 

full day.  We actually just moved a case this 16 

morning to that date already. 17 

 MR. MOY:  That's right. 18 

 CHAIRMAN MOLDENHAUER:  And then December 19 

6th is always our decision dates from now on.  So 20 

the next available day would be the 13th of 21 

December. 22 
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 So I think that will also provide the 1 

Applicant enough time to hopefully -- and now we 2 

have a party status, and just for the record, we 3 

did grant party status.  At the next point in 4 

time, party status will already be -- that 5 

preliminary matter will already have been 6 

addressed, and if Office of Planning had 7 

supplement report, if they can please provide 8 

that to the party status individual along with 9 

any additional submissions that you have, if you 10 

can just ensure that those are provided as well. 11 

 And if for some reason there is a way 12 

that you can amicably resolve this, then 13 

obviously the party status would need to be 14 

withdrawn.  If not, again, we understand that, 15 

but we always do encourage a dialogue. 16 

 That being said, this case is then 17 

postponed to December 13th.  Thank you very much. 18 

 Thank you. 19 

 And that also concludes our hearing cases 20 

for the morning, and so we will reconvene at one 21 

o'clock. 22 
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 [Luncheon recess taken 11:35 a.m. to 1:19 1 

p.m.] 2 

 CHAIRMAN MOLDENHAUER:  This hearing will 3 

please come to order.  Good afternoon, ladies and 4 

gentlemen.  We are located in the Jerrily R. 5 

Kress Memorial Room at 441 4th Street, N.W.  This 6 

is September 27, 2011, a Public Hearing of the 7 

Board of Zoning Adjustment for the District of 8 

Columbia. 9 

 My name is Meridith Moldenhauer, 10 

Chairperson.  Joining me today, to my left, is 11 

Vice-Chairperson Nicole Sorg, Mayoral Appointee. 12 

 To my right is Lloyd Jordan, Mayoral Appointee; 13 

and to his right is Jeffrey Hinkle, 14 

representative of the National Capital Planning 15 

Commission. 16 

 Copies of today's agenda are available 17 

and located to my left in the wall bin near the 18 

door. 19 

 Please be advised this recording -- this 20 

proceeding is being recorded by a court reporter 21 

and is also being webcast live.  Accordingly, I 22 
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must ask you to refrain from any disturbing noise 1 

or actions in the hearing room.  When presenting 2 

information to the Board, please turn on your 3 

microphone, first stating your name and home 4 

address.  When you are finished speaking, please 5 

turn off your microphone, so that your microphone 6 

is no longer picking up any sound or background 7 

noise. 8 

 All persons planning to testify either in 9 

favor or in opposition are to fill out two 10 

witness cards.  These cards are located to my 11 

left on wall bin near the door and are also on 12 

the witness tables in front of me.  Upon coming 13 

forward to speak to the Board, please give both 14 

witness cards to the court reporter sitting to my 15 

right. 16 

 Also, if you wish to file a written 17 

testimony or additional supporting documentation 18 

today, please submit 12 copies to the Secretary 19 

for distribution.  If you do not have the 20 

requisite number of copies, you can reproduce 21 

copies on a machine in the Office of Zoning 22 
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located across the hall. 1 

 The order of procedures for special 2 

exceptions and variances are as follows:  one, 3 

statement of the Applicant and Applicant's 4 

witnesses; two, persons and parties in support; 5 

three, persons and parties in opposition; four, 6 

government reports; five, reports of the ANC; and 7 

six, closing remarks. 8 

 Order for procedures for appeal cases is 9 

as follows:  one, statement of the Appellant and 10 

Appellant's witnesses; the Zoning Administrator, 11 

other government officials case; the case of the 12 

owner, lessee, or operator of the property, 13 

including involved if the Intervenor applies; 14 

four; other Intervenors in the case, if permitted 15 

by the Board; five, the ANC in which the property 16 

is located; and six, rebuttal or closing 17 

statements of the Appellant. 18 

 Pursuant to Sections 3117.4 and 3117.5, 19 

the following time constraints will be 20 

maintained.  The Applicant, Appellant, persons or 21 

parties, except an ANC in support, including its 22 
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witnesses, will be given 60 minutes collectively. 1 

 Appellees, persons and parties, except an ANC in 2 

opposition, including witnesses, will be given 60 3 

minutes collectively.  Organizations will be 4 

given 5 minutes, and individuals will be given 3. 5 

 These time restrictions do not include 6 

cross-examinations or questions from the Board.  7 

Cross-examinations of witnesses is permitted by a 8 

party in a special exception or a variance case. 9 

 The ANC within which the property is located is 10 

automatically a party to a special exception or a 11 

variance case.  Nothing prohibits the Board from 12 

placing reasonable restrictions on 13 

cross-examination, including time limitations and 14 

limitation on the scope of cross-examination. 15 

 The record will be closed at the 16 

conclusion of each case, except for any material 17 

specifically requested by the Board.  The Board 18 

and the staff will specify at the end of the 19 

hearing exactly what is expected and the date in 20 

which that material must be submitted to the 21 

Board.  After the record is closed, no other 22 
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information will be accepted by the Board. 1 

 The Sunshine Act requires that a public 2 

hearing on the case be held in the open, before 3 

the public.  Pursuant to Section 405(b) and 406 4 

of the Open Meeting Act, the Board may, 5 

consistent with the rules and procedures and the 6 

Open Meeting Act, enter into a closed meetings or 7 

closed meetings on a case for purposes of seeking 8 

legal counsel on a case pursuant to Section 9 

405(b)(4) and/or deliberating on a case pursuant 10 

to Section 405(b)(13) of the Act, but only after 11 

providing the necessary public notice and taking 12 

a roll call vote. 13 

 The decision of the Board in these 14 

contested cases must be based exclusively on the 15 

record.  To avoid any appearance to the contrary, 16 

the Board requests persons present not engage the 17 

Board members in conversation. 18 

 Please turn off all beepers and cell 19 

phones at this time, as not to disturb this 20 

proceeding. 21 

 The Board will now consider any 22 
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preliminary matters.  Preliminary matters those 1 

related to whether a case will or should be heard 2 

today, such as request for postponement, 3 

continuance or withdrawal, or whether proper 4 

adequate notice has been given. 5 

 If you are not prepared to go forward 6 

today or if you believe the case should not 7 

proceed, now is the time to raise such a matter. 8 

 Mr. Secretary, do we have any preliminary 9 

matters? 10 

 MR. MOY:  We do, Madam Chair, but the 11 

staff would suggest that the Board address those 12 

when I call the case. 13 

 CHAIRMAN MOLDENHAUER:  Thank you. 14 

 Then all individuals wishing to testify 15 

in any of the cases this afternoon, if you can 16 

please stand, and the oath will be administered. 17 

 MR. MOY:  Do you solemnly swear or affirm 18 

that the testimony you are about to present in 19 

this proceeding is the truth, the whole truth, 20 

and nothing but the truth? 21 

 [Witnesses sworn en masse.] 22 
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 MR. MOY:  Ladies and gentlemen, you may 1 

consider yourself under oath. 2 

 CHAIRMAN MOLDENHAUER:  Thank you, Mr. 3 

Moy. 4 

 We can call the first case for this 5 

afternoon. 6 

 Application No. 18114 7 

 MR. MOY:  Yes.  Good morning, Madam 8 

Chairperson, members of the Board. 9 

 As you'll recall at the Board's public 10 

meeting on July 12th, 2011, the Board reopened 11 

Application No. 18114 -- this is the appeal of 12 

Ward 5 Improvement Association -- and set a 13 

limited scope hearing today, September 27th. 14 

 That application number again is Appeal 15 

No. 18114 of Ward 5 Improvement Association, 16 

pursuant to 11 DCMR, 3100 and 3101, from an April 17 

21st, 2010, decision by the Zoning Administrator 18 

and as advertised to grant Certificate of 19 

Occupancy Nos. 1001838 and 1002471.  This is for 20 

a restaurant with nightclub, not a sexually 21 

oriented business employees in the C-M-2 District 22 
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at premises 2127 Queens Chapel Road, N.E.  1 

Property located in Square 4258, Lot 34. 2 

 CHAIRMAN MOLDENHAUER:  Thank you very 3 

much, Mr. Moy. 4 

 The parties can please step forward. 5 

 [Pause.] 6 

 CHAIRMAN MOLDENHAUER:  Good afternoon, 7 

everybody, and I will start off on my far right 8 

here, and we'll go down the Board in 9 

introductions. 10 

 MR. SURABIAN:  Good afternoon.  Assistant 11 

Attorney General Jay Surabian on behalf of DCRA. 12 

 MR. LeGRANT:  Good afternoon.  I am 13 

Matthew LeGrant.  I'm the Zoning Administrator 14 

with DCRA. 15 

 MR. PADOU:  Good afternoon.  Don Padou, a 16 

member of the Ward 5 Improvement Association. 17 

 MS. PADOU:  Abigail Padou, member of Ward 18 

5 Improvement Association. 19 

 CHAIRMAN MOLDENHAUER:  You are not on the 20 

mic. 21 

 MR. O'BRIEN:  Stephen O'Brien, counsel 22 
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for Intervenor, the Stadium Group LLC. 1 

 CHAIRMAN MOLDENHAUER:  Thank you very 2 

much. 3 

 I think as everyone remembers, what was 4 

decided back in July, I think that we have a new 5 

preliminary motion which is our Exhibit 40, which 6 

is a motion in limine.  Based on this, I am just 7 

going to re-articulate the Board did have a 8 

consensus last time that we wanted to have a 9 

limited hearing for the purposes of obtaining 10 

testimony and evidence in regards to the new C of 11 

O that was issued. 12 

 Based on that, procedurally, I think we 13 

do need to formally amend -- permit the Applicant 14 

to amend the complaint as is requested again in 15 

this limited motion for in limine. 16 

 Obviously, we are not going to limit the 17 

ability to provide testimony today, because the 18 

sole purpose of having this hearing today is to 19 

address and obtain new evidence in regards to the 20 

issuance of C of O 1101152. 21 

 That being said, what I'm going to do is 22 
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I'm going to ask the parties how much time each 1 

party thinks they need.  Since this is a limited 2 

hearing, I don't think that the full 60 minutes 3 

is going to be necessary, but I want to look at 4 

the parties and see how much time each of the 5 

parties think that they will need in order to 6 

testify. 7 

 And I will start off with you, Mr. 8 

Surabian. 9 

 MR. SURABIAN:  I shouldn't need more than 10 

20 minutes or so, but I guess I do have a 11 

question. 12 

 We've had sort of a protracted 13 

procedural, you know, issue on this case, so I 14 

guess my question in amending the appeal, is the 15 

Board looking at the new C of O in the context of 16 

the motion to dismiss filed by the Intervenor, or 17 

is it looking whether that new C of O was issued 18 

in error? 19 

 That's my question, I guess. 20 

 CHAIRMAN MOLDENHAUER:  The Board is not 21 

-- is going to leave the motion to dismiss 22 
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outstanding, and so that we are not making a 1 

decision on that yet. 2 

 We are going to hear this additional 3 

testimony and make a decision on that motion at 4 

the end. 5 

 MR. SURABIAN:  Okay.  I appreciate that. 6 

 I guess my question is if we are going to 7 

be discussing the issuance of the new C of O, is 8 

there an allegation?  Because it wasn't clear 9 

from the filings that the new C of O has been 10 

issued in error and what that error is. 11 

 CHAIRMAN MOLDENHAUER:  The issue is that 12 

the same claims -- and I don't mean to be 13 

speaking here for the Appellant, but from my 14 

understanding of the information we have on our 15 

record, the same claims are being made from the 16 

prior C of O to the current C of O.  There is no 17 

change in the argument in regards to the claims 18 

we had in our prior motion, Applicant's 19 

opposition to the Intervenor's motion to dismiss 20 

and motion to amend the appeal.  He indicated 21 

that it's still the same issue, that the fact 22 
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that the C of O was granted as not a sexually 1 

oriented business, so I don't see -- there really 2 

shouldn't be any issue of clarity in that regard. 3 

 That's one of the clearer issues in the 4 

procedural aspects of this case, that that has 5 

always been the issue on appeal. 6 

 MR. SURABIAN:  Right, right. 7 

 I guess the appeal was filed as sort of a 8 

-- as a determination that because there is new 9 

dancing, the club is per se a sexual oriented 10 

business. 11 

 CHAIRMAN MOLDENHAUER:  The appeal was 12 

simply that the C of O defined the establishment 13 

as being not a sexually oriented business, and 14 

the Appellant believed it was.  I think that -- 15 

whether there was additional issues that were 16 

brought up, yes, those were brought up during our 17 

hearing, during our numerous hearings, but I 18 

think that that was the main issue on the appeal. 19 

 I think that that is what we are now addressing 20 

in this limited hearing, the new C of O based on 21 

-- that the new C of O was issued. 22 
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 MR. SURABIAN:  Okay. 1 

 CHAIRMAN MOLDENHAUER:  Okay? 2 

 Are there any other preliminary questions 3 

about that issue before we get to the timing, so 4 

I don't have to take this in a piecemeal basis?  5 

Do any members have any additional comments? 6 

 MR. O'BRIEN:  I'm sorry.  You said 7 

"members"? 8 

 CHAIRMAN MOLDENHAUER:  Parties.  I meant 9 

parties.  Thank you. 10 

 MR. O'BRIEN:  I've got to confess that 11 

I'm as confounded as Mr. Surabian is as to where 12 

we are and how we got here.  I think this has 13 

become twisted, both logically and procedurally. 14 

 CHAIRMAN MOLDENHAUER:  No matter what, we 15 

all knew we were having a limited hearing today. 16 

 MR. O'BRIEN:  Yes. 17 

 CHAIRMAN MOLDENHAUER:  So I don't think 18 

there's any issue that for the last 2 months, all 19 

parties knew we were having a limited hearing 20 

today specifically on the issue of the C of O, 21 

the new C of O.  Does anybody disagree with that? 22 
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 We've all known that for 2 months. 1 

 So there's been no other filings in our 2 

record that question the procedural issue what 3 

got us here.  I think that, yes, there are some 4 

unique aspects to this case that got us here.  I 5 

agree with that. 6 

 Could there have been a cleaner way to 7 

get us here?  Yes, I'm sure, but unfortunately, 8 

we are here today, and I don't want to -- this 9 

case was postponed last week.  So I think that 10 

there's no way to clean up the record at this 11 

current point.  We have to move forward from 12 

where we are now into the future, and I think 13 

right now we all have known for the last 2 months 14 

that we're going to have a limited hearing on the 15 

new C of O.  And I think that's where we need to 16 

proceed today, right now. 17 

 So, if there's any -- is there any other 18 

points that the parties wish to make? 19 

 MR. PADOU:  I don't have a point, Madam 20 

Chair.  Just a question.  I just want to make 21 

sure I am understanding it correctly.  You are 22 
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granting the association's motion to amend, which 1 

we concede moots the association's motion in 2 

limine, and withholding or continuing a decision 3 

on Intervenor's motion to dismiss.  Do I have 4 

that right? 5 

 CHAIRMAN MOLDENHAUER:  We are holding off 6 

the motion to dismiss until a later point, yes. 7 

 MR. PADOU:  Okay.  Thank you, Madam 8 

Chair. 9 

 As far as our time requirements go, Madam 10 

Chair, we have no witnesses or testimony to offer 11 

today.  I have some questions I think I'll ask on 12 

cross when DCRA puts on their case.  I can't 13 

imagine that they will take a great deal of time. 14 

 MR. O'BRIEN:  No witnesses, perhaps some 15 

brief cross-examination of the Zoning 16 

Administrator. 17 

 CHAIRMAN MOLDENHAUER:  I want to provide 18 

all parties enough -- by saying that there's no 19 

witnesses, are neither the Appellant or the 20 

Intervenor going to provide any oral argument at 21 

any point in time, or no? 22 
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 MR. O'BRIEN:  If the Board is 1 

entertaining oral argument at the end of the 2 

Zoning Administrator's testimony as to whether 3 

the June 2011 Certificate of Occupancy was 4 

properly issued, we may have argument. 5 

 CHAIRMAN MOLDENHAUER:  I think because of 6 

the uniqueness of this case, I think I will in 7 

order -- making sure that all parties have an 8 

adequate opportunity to argue their positions, I 9 

will provide, let's say, 15 minutes, if that's 10 

enough -- obviously, we can adjust it -- for the 11 

parties to provide any remarks, we'll say, and 12 

that way, everyone knows they have that.  I think 13 

that provides a fair and equal opportunity for 14 

everyone to present any additional comments that 15 

they may have based on testimony or evidence that 16 

we hear today. 17 

 That being said, I think that we have an 18 

understanding at least where things will go, and 19 

what we'll do is we'll turn then to any 20 

additional evidence that's going to be presented 21 

by Mr. Surabian and witness testimony. 22 
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 MR. SURABIAN:  Okay.  I do have some 1 

documentary evidence that both Mr. Padou and Mr. 2 

O'Brien have, but I will provide them with an 3 

extra copy right now. 4 

 MR. JORDAN:  Madam Chair, while we're 5 

doing this, I think I need to put on the record 6 

that I am not recusing myself from this 7 

particular hearing.  I thought they had a 8 

conflict before of something in my office, came 9 

up in a conflict search, but it panned out not to 10 

be conflict, so -- 11 

 CHAIRMAN MOLDENHAUER:  Thank you very 12 

much, Mr. Jordan.  Just for the record, I 13 

appreciate that, since that was part of July's 14 

hearing, a question as to your participation, and 15 

so that's good for all of the parties to 16 

understand and the record to understanding that 17 

you are participating fully in this hearing. 18 

 Thank you. 19 

 MR. SURABIAN:  So, just for the record, 20 

what I submitted to Mr. Moy, a package of 21 

documents such as the June 24th C of O on top, 22 
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the two-page application that the Office of the 1 

Zoning Administrator received.  Then there's a 2 

two-page investigative approach that was 3 

associated with that application, and then there 4 

is two pages of stating public rules and 5 

regulations that were submitted to the Zoning 6 

Administrator as part of that application. 7 

 And I'll call Matt LeGrant as a witness. 8 

 And please state your name for the 9 

record. 10 

 MR. LeGRANT:  Yes.  I am Matthew LeGrant. 11 

 I am the Zoning Administrator for the Department 12 

of Consumer and Regulatory Affairs. 13 

 MR. SURABIAN:  In front of you is a 14 

Certificate of Occupancy.  Do you recognize that? 15 

 MR. LeGRANT:  I do. 16 

 MR. SURABIAN:  And what date was that 17 

issues? 18 

 MR. LeGRANT:  This was C of O No. 19 

CO1101152, issued on June 24th, 2011. 20 

 MR. SURABIAN:  And this is the 21 

Certificate of Occupancy for the Stadium Club; is 22 
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that right? 1 

 MR. LeGRANT:  It is. 2 

 MR. SURABIAN:  And how was this C of O 3 

different than the prior C of O's we've already 4 

discussed? 5 

 MR. LeGRANT:  Well, this is a new C of O. 6 

 The Applicant came to me seeking a modification 7 

of the prior issued C of O in the form of a load 8 

change. 9 

 MR. SURABIAN:  And do you know when they 10 

submitted, when they came to you or when they 11 

applied for the C of O? 12 

 MR. LeGRANT:  Yes.  February 9th, 2011. 13 

 MR. SURABIAN:  Okay.  And did you review 14 

this application? 15 

 MR. LeGRANT:  Yes, I did. 16 

 MR. SURABIAN:  You said they were 17 

indicating that it was a load change.  What does 18 

that mean? 19 

 MR. LeGRANT:  Well, the previous C of O 20 

had a certain number of -- the maximum number of 21 

occupants that could occupy the facility.  This 22 
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modification represents an increase as the 1 

Applicant desired to add what they call a 2 

"smoking deck" or a summer garden with 15 3 

additional seats. 4 

 MR. SURABIAN:  And under the rules, does 5 

that require a new C of O? 6 

 MR. LeGRANT:  It does. 7 

 MR. SURABIAN:  And for a load change 8 

Certificate of Occupancy, do the regulations 9 

require you to do any type of investigation into 10 

the business at all? 11 

 MR. LeGRANT:  Well, the load change, one 12 

of the key things of the load change, as we note 13 

here, is to ensure that the Building Code 14 

standards are met.  The C of O represents when 15 

these are issues at conformance with the Zoning 16 

Regulations as well as the Building Code.  The 17 

increase in load was subject to the review and 18 

approval of the Permit Operations Division of 19 

DCRA for the Building Code side. 20 

 For the zoning side, of course, the use 21 

had already been established; however, given the 22 
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questions that had been raised in the previous 1 

deliberations on this matter, I chose to do some 2 

further investigation to ensure that the use was 3 

still a use that's approvable under the Zoning 4 

Regulations. 5 

 MR. SURABIAN:  Okay.  And when you say 6 

the questions that have been raised, do you mean 7 

this appeal? 8 

 MR. LeGRANT:  Yes. 9 

 MR. SURABIAN:  Okay.  So could you walk 10 

us through maybe the steps you took in reviewing 11 

this application? 12 

 MR. LeGRANT:  Yes.  One of the things I 13 

wanted to do is to continue to be of the firm 14 

conclusion that this was not a sexually oriented 15 

business establishment.  In order to do so, I 16 

decided to have a member of my staff do an 17 

undercover investigation, to go out to the 18 

facility and observe the performances.  I also 19 

engaged a discussion with the Applicant and their 20 

representatives to find out more about the rules 21 

that they have for their performers and to see if 22 
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it was clearly communicated as part of the 1 

management operation whether any sexually 2 

oriented activity is tolerated. 3 

 I also contacted -- 4 

 MR. SURABIAN:  Can I stop you there -- 5 

 MR. LeGRANT:  Sure. 6 

 MR. SURABIAN:  -- and just discuss the 7 

rules for a second? 8 

 MR. LeGRANT:  Okay. 9 

 MR. SURABIAN:  So this two-page document 10 

of the rules, that was submitted to you by the 11 

representative of the Stadium Club? 12 

 MR. LeGRANT:  It was. 13 

 MR. SURABIAN:  And do these differ from 14 

the rules that you saw prior to this application? 15 

 MR. LeGRANT:  As I recall, there was a 16 

representation by the Stadium Club as to those 17 

rules.  These were spelled out in quite, I think, 18 

a little more detail. 19 

 MR. SURABIAN:  And was that a factor in 20 

making you more comfortable in approving this 21 

Certificate of Occupancy? 22 
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 MR. LeGRANT:  It was. 1 

 MR. SURABIAN:  Before I interrupted you, 2 

what were you going to say? 3 

 MR. LeGRANT:  So another avenue that I 4 

chose to look into was to contact the licensing 5 

entity for the Stadium Club; that is, ABRA, which 6 

has its own set of licensure regulations, and to 7 

inquire to them as to whether they had any 8 

evidence in the form of complaints or 9 

investigation results of a sexually oriented 10 

activity occurring.  And in speaking with the 11 

counsel and the director of ABRA, I asked for if 12 

there was any evidence, it was brought back to me 13 

that there had been no reports or complaints to 14 

them about sexually oriented activity. 15 

 MR. SURABIAN:  Do you know if an ABRA 16 

inspector had been to the property? 17 

 MR. LeGRANT:  Yes, there was. 18 

 MR. SURABIAN:  And did that ABRA 19 

inspector report back that there had been 20 

specified sexual activities occurring at the 21 

club? 22 
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 MR. LeGRANT:  He did not. 1 

 MR. PADOU:  Objection.  Objection, Madam 2 

Chair.  This calls for hearsay. 3 

 MR. SURABIAN:  I think it's entirely 4 

relevant to everything that he -- everyone that 5 

he talked to and what he reviewed in approving 6 

the application.  I think it's very relevant to 7 

what we are discussing today. 8 

 MR. PADOU:  My objection is not that it's 9 

irrelevant.  My objection is that it's hearsay. 10 

 CHAIRMAN MOLDENHAUER:  Mr. O'Brien?  I 11 

will hear from all the parties before I -- 12 

 MR. O'BRIEN:  It is often said that 13 

hearsay is admissible in administrative 14 

proceedings, provided that it's probative and 15 

relevant, and the whole issue here is what was in 16 

Mr. LeGrant's mind as he authorized this C of O 17 

in June of 2011.  Reports from others are what 18 

formulated or the foundation for the decision to 19 

issue the certificate, so I think it's clearly 20 

relevant and admissible. 21 

 CHAIRMAN MOLDENHAUER:  I agree.  Please 22 
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continue.  While typically hearsay in certain 1 

proceedings are not permitted, I do think that 2 

administrative bodies do allow additional 3 

evidence into the record, and I think that in 4 

this case, we are trying to find out exactly what 5 

information Mr. LeGrant had at the time of making 6 

his decision. 7 

 MR. SURABIAN:  Thank you. 8 

 So did you answer the question that was 9 

posed to you? 10 

 MR. LeGRANT:  Yes.  That the -- in 11 

discussing the matter with ABRA, getting the 12 

results of their investigations that was 13 

forwarded to me, there was no -- there's no 14 

information in those discussions or their reports 15 

that sexually oriented activity was occurring. 16 

 MR. SURABIAN:  But did you ask that 17 

question specifically? 18 

 MR. LeGRANT:  Yes. 19 

 MR. SURABIAN:  Has your office or DCRA 20 

received any complaints regarding the conduct of 21 

the dancers at the Stadium Club? 22 
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 MR. LeGRANT:  No, other than what was 1 

brought up in the appeal proceedings here 2 

previously. 3 

 MR. SURABIAN:  Did you also consider sort 4 

of factors that you might typically consider in 5 

reviewing a C of O, like a floor plan or anything 6 

of that nature? 7 

 MR. LeGRANT:  My review included -- prior 8 

of the load change, of course, included a 9 

depiction in terms of a floor plan of the 10 

facility; in this case, of course, the only 11 

change was the addition of the summer garden 12 

area.  And I also reviewed materials related to 13 

the Board's past decisions on sexually oriented 14 

establishments. 15 

 MR. SURABIAN:  And the summer garden, is 16 

that outdoors? 17 

 MR. LeGRANT:  It's covered by a roof and 18 

has -- it's open on the sides, so it's definitely 19 

a portion of the building with a roof and columns 20 

supporting the area, the roof. 21 

 MR. SURABIAN:  And then you say you also 22 
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indicated that you had a member of your staff 1 

visit the Stadium Club? 2 

 MR. LeGRANT:  I did. 3 

 MR. SURABIAN:  Could you describe that 4 

aspect? 5 

 MR. LeGRANT:  Yes.  My Zoning Enforcement 6 

staffer at the time was Mr. Justin Bellow.  I 7 

asked him to go out unannounced -- I don't 8 

believe that Mr. Bellow is known to any members 9 

of the Stadium Club management or staff -- and 10 

look -- attend the performance and report back to 11 

me what he observed. 12 

 MR. SURABIAN:  And before he went to the 13 

club, did you have a meeting with him or discuss 14 

with him what he should be looking for? 15 

 MR. LeGRANT:  Indeed.  I sat down with 16 

Justin, and we went over in detail the 17 

definitions in the Zoning Regulations having to 18 

do with sexually oriented business establishment, 19 

specified any areas and sexually oriented 20 

activities.  I made it clear to Mr. Bellow that 21 

in the context of looking at the performances, 22 
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whether in fact any of those activities listed in 1 

the definitions were occurring.  We spent quite a 2 

bit of time on this to make clear that his report 3 

was going to be relevant in my decision on the 4 

Certificate of Occupancy. 5 

 MR. SURABIAN:  And is Mr. Bellow someone 6 

who in his role, in his role working for you, 7 

does investigations and inspections? 8 

 MR. LeGRANT:  Yes, on many occasions. 9 

 MR. SURABIAN:  I will draw your attention 10 

to his report.  Have you reviewed his report, I 11 

assume? 12 

 MR. LeGRANT:  I have. 13 

 MR. SURABIAN:  And after he drafted this 14 

report, did you have a conversation with him 15 

about sort of -- maybe get more detail about what 16 

he observed? 17 

 MR. LeGRANT:  Yes.  After his visit on 18 

March 24th to the Stadium Club, I believe we met 19 

the next day or the day after -- I think since it 20 

was a weekend night, it was probably the Monday 21 

thereafter -- to talk about what he had seen.  I 22 
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wanted him to put down a summary of his 1 

observations in this report. 2 

 I reviewed the report and examined it in 3 

the context of, again, the definitions in the 4 

Zoning Regulations as well as past Board 5 

decisions on sexually oriented establishments. 6 

 MR. SURABIAN:  Maybe you could just 7 

summarize what he described to you that he 8 

observed. 9 

 MR. LeGRANT:  Right.  He went -- I 10 

believe he was at the establishment approximately 11 

45 minutes -- to view the performers, and these 12 

are ladies that dance, are naked.  They have a 13 

main stage where they have poles, so there's pole 14 

dancing that occurs.  There's also table dances 15 

that occur out in -- dispersed in certain 16 

portions of the facility. 17 

 As he reported to me, the performances 18 

involved women that were dancing after they 19 

disrobed, that they -- that in fact, what they 20 

were doing was a dance, and they also in the 21 

context of their performances have a G string or 22 
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a garter, where patrons on occasion will place 1 

bills, dollar bills in those garters. 2 

 He reported to me that other than that, 3 

there was no touching of the performers. 4 

 MR. SURABIAN:  Did you ask him if he saw 5 

any lap dancing? 6 

 MR. LeGRANT:  I did. 7 

 MR. SURABIAN:  What was his response? 8 

 MR. LeGRANT:  He said he saw no lap 9 

dancing. 10 

 MR. SURABIAN:  Did you go through the -- 11 

on the second page of his report, he indicates 12 

that he did not see any acts that we would call 13 

specified sexual activities.  Did you go through 14 

-- 15 

 MR. LeGRANT:  Yes. 16 

 MR. SURABIAN:  -- these with him and -- 17 

 MR. LeGRANT:  Right.  And I'll quote his 18 

report, "I did not witness any of the dancers 19 

engaging in any acts of human masturbation, 20 

sexual intercourse, sexual stimulation or 21 

arousal, sodomy or beastiality during my time at 22 
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the establishment." 1 

 MR. SURABIAN:  Okay.  And did you discuss 2 

with him what these terms meant and compare what 3 

he described to these terms? 4 

 MR. LeGRANT:  I did, and one of the 5 

things he noted, that in the definition of 6 

specialized sexual activities, there is a 7 

reference to fondling, and fondling is not an 8 

activity.  Well, it is an activity included in 9 

that -- 10 

 MR. SURABIAN:  Okay. 11 

 MR. LeGRANT:  -- definition.  And the 12 

Zoning Regulations do not have definitions for 13 

fondling, so we looked as the Zoning Regulations 14 

direct me to do to the Webster dictionary to see 15 

what that definition of "fondling" -- because in 16 

the course of those performances, the ladies' 17 

hands did brush against their bodies.  So we 18 

talked about whether that constituted fondling or 19 

not. 20 

 MR. SURABIAN:  And then, I guess, on the 21 

bottom of the first page of his report, he 22 
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indicates that there was momentary touching that 1 

lasted for no more than a second, but then he 2 

says it did not rise to the level of fondling.  3 

Did you sort of flesh that out with him? 4 

 MR. LeGRANT:  Yes.  Because he had put 5 

this in his report, I wanted to understand very 6 

clearly what he saw and if in fact that touching, 7 

quote/unquote, rose to a level of fondling or was 8 

just a brushing of their body during the conduct 9 

of the dance performance. 10 

 MR. SURABIAN:  So, in your view, 11 

fondling, how do you distinguish that, I guess? 12 

 MR. LeGRANT:  Well, I'll read the 13 

definition of "fondling" from Webster's.  It will 14 

be a moment. 15 

 Fondle or fondling is to handle tenderly, 16 

lovingly, or lingeringly or caress. 17 

 MR. SURABIAN:  Did you view -- maybe you 18 

can distinguish -- 19 

 MR. LeGRANT:  Right.  I think this 20 

definition informed me the fact that, for 21 

example, the aspect of lingeringly is a temporal 22 
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aspect, so there has to be some time spent on the 1 

touching activity to be considered fondling, so a 2 

brushing of the body, which is a very short 3 

period of time, does not have the time frame that 4 

a fondling activity would have. 5 

 MR. SURABIAN:  So did anything in his 6 

report or in his conversation with you lead you 7 

to conclude that the Stadium Club is operating as 8 

a sexually oriented business? 9 

 MR. LeGRANT:  It did not. 10 

 MR. SURABIAN:  And -- 11 

 MR. LeGRANT:  So I guess in summary, when 12 

I looked at the information that Mr. Bellow's 13 

report gave to me as well as what ABRA 14 

information I had and the house rules, which the 15 

house rules, we didn't go into to much detail, 16 

but the house rules talk about the rules that the 17 

Stadium Club management give their performers, 18 

that it's very clear not to engage in sexual -- 19 

specialized sexual activity, the totality of that 20 

information led me to conclude that the 21 

performances that were occurring at the stadium 22 
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club did not constitute a sexually oriented 1 

business activity or sexually oriented activity, 2 

and that after I got the information back from 3 

the Operations Division that the load change was 4 

accommodated under the Building Code, led me to 5 

conclude that the C of O could be issued, which I 6 

did. 7 

 MR. SURABIAN:  So I guess in the context 8 

of reviewing this application as to whether or 9 

not you were going to issue a load change 10 

Certificate of Occupancy, you felt comfortable 11 

doing so? 12 

 MR. LeGRANT:  I did. 13 

 MR. SURABIAN:  Does that mean that if you 14 

received a complain regarding Stadium Club down 15 

the road that you wouldn't consider it or -- 16 

 MR. LeGRANT:  Well, absolutely.  If a 17 

complaint came in, it's my duty as the Zoning 18 

Administrator to enforce the Zoning Regulations. 19 

 So, if evidence came to me that -- in the 20 

context of a sexually oriented business aspect on 21 

the basis of a verified complaint, I would of 22 
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course have to investigate that. 1 

 MR. SURABIAN:  Okay, thank you. 2 

 MR. LeGRANT:  Thank you. 3 

 MR. SURABIAN:  I don't have anything 4 

further for him. 5 

 CHAIRMAN MOLDENHAUER:  Cross-examination? 6 

 MR. PADOU:  Thank you, Madam Chair. 7 

 Mr. LeGrant, you just testified that you 8 

consulted with the ABC Board, the Alcoholica 9 

Beverage Control Board -- 10 

 MR. LeGRANT:  I did. 11 

 MR. PADOU:  -- as part of your 12 

investigation -- 13 

 MR. LeGRANT:  I did. 14 

 MR. PADOU:  -- as to whether the Stadium 15 

is a sexually oriented business enterprise or 16 

not; is that right? 17 

 MR. LeGRANT:  That's correct. 18 

 MR. PADOU:  And you said that they had 19 

sent investigators out, and they had had reports 20 

that were derived from those investigations; is 21 

that right? 22 
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 MR. LeGRANT:  That's correct. 1 

 MR. PADOU:  The investigator from ABC 2 

went out because there were two assaults at two 3 

different times at Stadium.  Are those the 4 

investigations you're talking about? 5 

 MR. LeGRANT:  No.  I know that just 6 

reading in the press that there's been certain 7 

incidents that have occurred there that are, of 8 

course, not matters for Zoning, but assaults or 9 

various criminal acts of parking lot and people 10 

being assaulted and things. 11 

 MR. PADOU:  So you're a Zoning 12 

Administrator, so you don't get involved in 13 

alleged criminal activity at the club.  That's 14 

right? 15 

 MR. LeGRANT:  That's correct. 16 

 MR. PADOU:  And is it fair to say that 17 

the ABC Board doesn't get involved in your 18 

bailiwick? 19 

 MR. LeGRANT:  That's a fair evaluation.  20 

Of course, I -- again, and the reason I testified 21 

to get information, to see in the course of their 22 
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investigation for matters under their purview, 1 

whether there's any information that might bear 2 

on my decision-making. 3 

 MR. PADOU:  Well, you testified that you 4 

had asked if they received any complaints that 5 

sexually oriented activities were going on.  6 

Since they don't enforce the part of the Code 7 

that has to do with sexually oriented, why would 8 

they get complaints?  Wouldn't that be 9 

interfering with your bailiwick? 10 

 MR. LeGRANT:  Well, as I understand the 11 

license aspects, there are standards in which 12 

they have purview over.  For example, when 13 

there's the dancing platforms, have very 14 

specified, as you know, as this Board may know, 15 

dimensions of how high they can be off the ground 16 

and how high you have to be from the patrons.  17 

Those standards in my mind are in part due to the 18 

limitations on specified sexual activities.  So 19 

there is not a lap dancing table or something 20 

like that occurring. 21 

 MR. PADOU:  I see.  So, in providing the 22 
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feedback from their investigator and the reports 1 

generated by the ABC Board investigator, did the 2 

ABC Board provide you with the copies of the 3 

videotapes that they have of conduct inside the 4 

club? 5 

 MR. LeGRANT:  No. 6 

 MR. PADOU:  Did you ask the club for 7 

copies of the videotapes that -- 8 

 MR. LeGRANT:  I wasn't aware they 9 

videotaped. 10 

 MR. PADOU:  Were you in the room at our 11 

first hearing when the owner of the club 12 

testified that they have 32 cameras at the club 13 

that they provide? 14 

 MR. LeGRANT:  I recall that the club has 15 

cameras that they monitor their -- but I 16 

misunderstood.  I thought you said ABC was 17 

taping. 18 

 MR. PADOU:  No.  We're not at that stage 19 

yet. 20 

 MR. LeGRANT:  Okay. 21 

 MR. PADOU:  So let me reask the question, 22 
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then.  Did you ask Stadium for copies of the 1 

video that they save from their cameras to 2 

ascertain if sexually oriented activities were 3 

going on? 4 

 MR. LeGRANT:  I did not. 5 

 MR. PADOU:  You testified that you went 6 

over the elements of the relevant statute that 7 

defines sexually oriented businesses with Mr. 8 

Bellow before he went to the club; is that 9 

correct? 10 

 MR. LeGRANT:  Yes. 11 

 MR. PADOU:  And you also testified that 12 

you reviewed the various cases interpreting that 13 

statute; is that right? 14 

 MR. LeGRANT:  Yes.  The Board cases that 15 

have looked at questions regarding sexually 16 

oriented business establishments. 17 

 MR. PADOU:  Do you consider yourself 18 

bound by this Board's interpretation of the 19 

statute, or can you come up with your own 20 

interpretation of the definition of a sexually 21 

oriented business? 22 
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 MR. LeGRANT:  Well, I think the Board's 1 

past actions help inform my analysis.  In the 2 

case -- in the cases that have come before this 3 

Board, they have looked at certain aspects of 4 

business establishments to look at questions and 5 

issues of a particular case.  Every case is 6 

different and unique, so I would look at those 7 

decisions, with the attitude of help informing me 8 

for the case that is before me. 9 

 MR. PADOU:  Okay, I understand that, but 10 

my question is, if this Board has said that the 11 

definition of sexually oriented business means 12 

this, are you bound by that definition?  Do you 13 

consider yourself bound, or as Zoning 14 

Administrator, do you feel you have the latitude 15 

to say, "No, that's not a correct interpretation. 16 

 This is the more correct interpretation"? 17 

 MR. LeGRANT:  Well -- 18 

 MR. SURABIAN:  I'm going to object.  I 19 

think the Zoning Administrator provided a perfect 20 

answer to that question just previous. 21 

 MR. PADOU:  He has not said whether he 22 
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feels bound by the Board's interpretation.  It's 1 

yes or no.  I mean, he can give an explanation if 2 

he wants. 3 

 CHAIRMAN MOLDENHAUER:  I think it depends 4 

on how you ask the question.  If you ask the 5 

question yes or no, then he has to obviously give 6 

an answer, or he can provide an explanation.  I 7 

don't -- 8 

 MR. PADOU:  I don't think he provides an 9 

explanation. 10 

 MR. O'BRIEN:  May I be heard?  This is 11 

argumentative.  It's up to the Board to decide 12 

what the Board has said in the past. 13 

 MR. PADOU:  Madam Chair, if I might.  14 

What I'm trying to get at is the Zoning 15 

Administrator just testified that he reviewed the 16 

rulings of this Board regarding what a sexually 17 

oriented business enterprise is. 18 

 CHAIRMAN MOLDENHAUER:  I think if you 19 

want to ask a more poignant question about a 20 

specific case or a specific interpretation and 21 

ask the ZA if he used -- 22 
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 MR. PADOU:  Okay. 1 

 CHAIRMAN MOLDENHAUER:  -- maybe that 2 

term, that might be more helpful, but I do think 3 

that the general comments are not something that 4 

are persuasive to us, because we do know that 5 

obviously we -- you know, we are the ones that 6 

will be evaluating whether the ZA's 7 

interpretation was in accordance with prior 8 

decisions. 9 

 MR. PADOU:  Thank you, Madam Chair. 10 

 Was one of the cases that you reviewed, 11 

California Pizza -- or California Steak House?  I 12 

apologize. 13 

 MR. LeGRANT:  It was. 14 

 MR. PADOU:  And isn't it true that in 15 

that case, this Board held that it is a sexually 16 

oriented activity if the dancers -- and I'm 17 

paraphrasing here -- intend to arouse the 18 

patrons, the viewers of the dance? 19 

 MR. O'BRIEN:  Objection. 20 

 MR. SURABIAN:  I'm going to -- objection. 21 

 This is not -- the Zoning Administrator 22 
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testified as to what he saw and what he did.  1 

 CHAIRMAN MOLDENHAUER:  I think -- 2 

 MR. SURABIAN:  Mr. Padou can make a legal 3 

argument at the end as to his interpretation. 4 

 MR. PADOU:  I am not trying to make a 5 

legal argument. 6 

 CHAIRMAN MOLDENHAUER:  And I think you 7 

need to rephrase your question. 8 

 MR. PADOU:  When you were instructing Mr. 9 

Bellow as to the elements of what constitutes a 10 

sexually oriented business, did you instruct him 11 

that if the dancers intended to arouse the 12 

patrons, that that was a specified sexual 13 

activity? 14 

 MR. LeGRANT:  No.  I -- the way I 15 

instructed Mr. Bellow was reading the definition 16 

of sexually oriented, as set forth in the Zoning 17 

Regulations, and asked him really just to report 18 

on what he saw.  I wasn't trying to tell him if 19 

you see this, this, this, or this, it's going to 20 

be this, or this -- no.  "Justin, go out.  Tell 21 

me what you saw.  Here's sort of the framework 22 
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that the Zoning Regulations provide." 1 

 MR. PADOU:  But you had a fairly in-depth 2 

discussion with him about what fondling means, 3 

right? 4 

 MR. LeGRANT:  Yes.  After his -- after 5 

his -- his visit, he came back, and we discussed 6 

what he saw, and then we got into discerning what 7 

-- as I testified, what touching the body might 8 

be in a fleeting matter versus fondling. 9 

 MR. PADOU:  Okay.  Well, did you have a 10 

discussion with him afterwards about what "sexual 11 

arousal" in the definition means? 12 

 MR. LeGRANT:  I believe that in 13 

discussing with him the activities of the 14 

dancers, what they were doing, that was to me the 15 

relevant aspect of this. 16 

 MR. PADOU:  So just so I'm clear and then 17 

we'll move on, you didn't ask Mr. Bellow to 18 

observe whether the customers were aroused by the 19 

dances of the dancers? 20 

 MR. LeGRANT:  I did not.  I did not have 21 

-- ask -- you would have to ask the patrons 22 
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themselves, and I wasn't going to have him do 1 

that. 2 

 MR. PADOU:  Okay.  You also just 3 

testified that if you got a verified complaint 4 

that there were possible violations of the 5 

definition of "sexually oriented activity" at the 6 

Stadium, that you would investigate.  Is that 7 

what you testified to? 8 

 MR. LeGRANT:  Yes. 9 

 MR. PADOU:  Since this whole appear 10 

started, you received a number of affidavits from 11 

people who went to the Stadium Club and in their 12 

affidavit described activities that a reasonable 13 

person might conclude were sexually oriented 14 

activities; is that correct? 15 

 MR. SURABIAN:  I'm just going to object. 16 

 Can you be more specific as to what affidavits 17 

you're talking about? 18 

 MR. PADOU:  Sure. 19 

 MR. SURABIAN:  You mean the two that you 20 

submitted? 21 

 MR. PADOU:  There was three.  I can go 22 
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down each one.  1 

 Last summer, you received affidavits from 2 

Ben Petok and Marshall Criswell.  You would have 3 

received them, I believe, in late June or early 4 

July.  Is that correct? 5 

 MR. LeGRANT:  I recall, yes, receiving 6 

those affidavits. 7 

 MR. PADOU:  And what investigatory steps 8 

did you take after you received those affidavits? 9 

 MR. LeGRANT:  Well -- 10 

 MR. O'BRIEN:  I object on relevance 11 

grounds.  The Board was very explicit at the 12 

initial hearing that enforcement is a totally 13 

separate question.  The only question before the 14 

Board is what information did the Zoning 15 

Administrator have when he made his decision. 16 

 CHAIRMAN MOLDENHAUER:  Any question on 17 

enforcement specifically are not going to be 18 

relevant.  If you want to ask in regards to his 19 

deliberation analysis, that's a different story, 20 

but I will ask you to rephrase or to go to 21 

another topic. 22 
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 MR. PADOU:  I'll just move to another 1 

topic, then. 2 

 Did you provide copies of either Mr. 3 

Petok's, Mr. Williamson's, or Mr. Criswell's 4 

affidavits to Mr. Bellow either before or after 5 

he visited the Stadium Club? 6 

 MR. LeGRANT:  I do not believe I did, so 7 

no. 8 

 MR. PADOU:  Okay.  Basing your definition 9 

of "fondling" on a definition taken form 10 

Webster's dictionary -- that's right? 11 

 MR. LeGRANT:  Yes. 12 

 MR. PADOU:  Did you look in other 13 

dictionaries? 14 

 MR. LeGRANT:  No.  The Zoning Regulations 15 

are very clear.  I believe it's Section 199.2 16 

says those terms that are not defined herein 17 

refers to a specific edition -- and I don't know 18 

exactly Webster's -- 5th edition, whatever it is. 19 

 And that's where I looked to terms that are not 20 

set forth in the Zoning Regulations. 21 

 MR. PADOU:  And you read the definition 22 
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to the Board just a few minutes ago, right? 1 

 MR. LeGRANT:  I did. 2 

 MR. PADOU:  Isn't it true that the 3 

definition in Webster's also says that fondling 4 

is touching for an erotic purpose? 5 

 MR. O'BRIEN:  I'm sorry.  For a what? 6 

 MR. PADOU:  Erotic. 7 

 MR. O'BRIEN:  For what purpose? 8 

 MR. PADOU:  Erotic. 9 

 CHAIRMAN MOLDENHAUER:  Erotic. 10 

 MR. LeGRANT:  Not what I read.  There's 11 

-- again, I'll read it.  Fondling, fondle and 12 

fondling -- 13 

 MR. PADOU:  Oh, no.  You don't need to 14 

read it. 15 

 MR. LeGRANT:  Okay. 16 

 MR. PADOU:  If your version didn't have 17 

it and mine did, that's, you know, differences. 18 

 MR. LeGRANT:  Okay. 19 

 MR. PADOU:  I don't think I have any 20 

other questions, Madam Chair. 21 

 CHAIRMAN MOLDENHAUER:  Mr. O'Brien? 22 
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 MR. O'BRIEN:  No questions. 1 

 CHAIRMAN MOLDENHAUER:  No questions. 2 

 Any follow-up, Mr. Surabian? 3 

 MR. SURABIAN:  No, I don't think so. 4 

 CHAIRMAN MOLDENHAUER:  Do Board members 5 

have any questions for Mr. LeGrant? 6 

 MR. JORDAN:  I do, Madam Chair. 7 

 Mr. LeGrant, let me ask you.  Are there 8 

any other activities going on at the Stadium Club 9 

other than that what you described? 10 

 MR. LeGRANT:  Well, as I understand the 11 

business establishment, there is a restaurant 12 

that has a dining facility, and then they have 13 

their bar and their entertainment area where the 14 

performances that I've described occur. 15 

 MR. JORDAN:  In the discussion about ABRA 16 

inspection, is it unusual for you to have contact 17 

with ABRA to ask questions about investigations 18 

and other things before you make decisions 19 

regarding zoning? 20 

 MR. LeGRANT:  It's occasional.  We 21 

obviously want to coordinate our efforts, if 22 
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there's issues.  I would say I talked to ABRA on 1 

a monthly basis on maybe two or three items. 2 

 MR. JORDAN:  Do you also ever talk to 3 

other agencies in regards to -- you undertake the 4 

mission as ZA or whether or not something fits 5 

within regulations? 6 

 MR. LeGRANT:  Yeah, yes.  Depending upon 7 

the issue, there's several agencies that might 8 

have a licensing or permit activity or some 9 

information that might be helpful to me, so I 10 

work with all those agencies. 11 

 MR. JORDAN:  So would those agencies have 12 

concurrent regulation enforcement jurisdiction 13 

over maybe an establishment? 14 

 MR. LeGRANT:  Yes. 15 

 CHAIRMAN MOLDENHAUER:  Any other Board 16 

questions? 17 

 [No audible response.] 18 

 CHAIRMAN MOLDENHAUER:  I just have a few. 19 

 In looking at the report done by Mr. 20 

Bellow, the second paragraph talks about the fact 21 

that the dancers entered into the performance 22 
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area clothed and that they then proceed to 1 

disrobe themselves while performing.  Did you 2 

have any follow-up discussions with Mr. Bellow 3 

about that process? 4 

 MR. LeGRANT:  Well, he described to me 5 

the basics of the performance, where the 6 

performers disrobe, they dance.  When they're on 7 

the main stage, they have their pole that they do 8 

activities with and acrobatics from and -- 9 

 CHAIRMAN MOLDENHAUER:  Let me just stop 10 

you there, and let's go into more.  I don't 11 

personally like, especially in regards to this 12 

conversation -- I think details, while maybe 13 

unpleasant, need to be very specified. 14 

 MR. LeGRANT:  Okay. 15 

 CHAIRMAN MOLDENHAUER:  Because when you 16 

say "activities" and even in the report, Mr. 17 

Bellow says "performed maneuvers," I don't know 18 

whether that activity or maneuver fits under the 19 

California Pizza Kitchen definition of are these 20 

-- how were the women displaying themselves, 21 

because I think that that's a main issue -- 22 
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 MR. LeGRANT:  Sure. 1 

 CHAIRMAN MOLDENHAUER:  -- that I've 2 

always had in this case. 3 

 MR. LeGRANT:  Okay. 4 

 CHAIRMAN MOLDENHAUER:  And the question 5 

is what positions were these women portraying 6 

themselves with and how were they displaying 7 

themselves, in what manner. 8 

 MR. LeGRANT:  Yes, absolutely. 9 

 CHAIRMAN MOLDENHAUER:  So, if you had 10 

that discussion, if you didn't have the 11 

discussion -- 12 

 MR. LeGRANT:  I did. 13 

 CHAIRMAN MOLDENHAUER:  -- let me know if 14 

you didn't. 15 

 MR. LeGRANT:  Yes, I did. 16 

 CHAIRMAN MOLDENHAUER:  Okay. 17 

 MR. LeGRANT:  So, right.  Part of the 18 

discussion was in the context of their dancing 19 

performance, what were they doing?  Were they -- 20 

they're touching themselves.  Oh, how did they 21 

touch themselves?  Was it a fleeting touch or a 22 
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fondling touch?  Okay.  Did they have any 1 

implements to do any like gentle penetration?  2 

No. 3 

 Okay.  When they were displaying 4 

themselves and displaying their genitals to their 5 

patrons, what exactly what happening?  Were they 6 

spreading their crotch in the face of an 7 

applicant?  No.  Okay.  What else were they 8 

doing? 9 

 So we tried -- I tried to find out the 10 

extent of those performances, if they -- are they 11 

really a dancing performance or is it a sexually 12 

oriented activity, and that's what -- and I 13 

cautioned Mr. Bellow after getting into some 14 

graphic detail on these, but that's what we had 15 

to do. 16 

 MR. SURABIAN:  Did you ask Mr. Bellow if 17 

any of the dancers touched their genitals? 18 

 MR. LeGRANT:  I did. 19 

 MR. SURABIAN:  And what was his answer? 20 

 MR. LeGRANT:  He said they did not. 21 

 MR. SURABIAN:  Okay. 22 
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 CHAIRMAN MOLDENHAUER:  I mean, I -- in 1 

regards to the pole dancing, did you ask him the 2 

manner in which the women were dancing on the 3 

pole?  I'm clear, I understand they were not 4 

touching their genitals, and they were not then 5 

maybe flashing their genitals at the patrons, but 6 

I guess my question is what type of further 7 

discussion do you have in regards to the way in 8 

which they were pole dancing. 9 

 MR. LeGRANT:  Right.  Yeah, yeah.  I 10 

asked him was the pole being used as a device to 11 

press their genitals to them and rub them against 12 

that pole, either their breasts or their vagina, 13 

and he reported no. 14 

 CHAIRMAN MOLDENHAUER:  Okay. 15 

 MR. SURABIAN:  Did he -- I'm sorry.  I 16 

don't want to tag-team this with you, but -- 17 

 [Laughter.] 18 

 MR. PADOU:  Madam Chair? 19 

 CHAIRMAN MOLDENHAUER:  I don't even want 20 

to use that term actually in the context of this 21 

case. 22 
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 MR. SURABIAN:  I'll just ask a question. 1 

 I'm just going to ask a question that I think is 2 

helpful. 3 

 Did you ask if the performances were sort 4 

of key to the music playing, and was it sort of 5 

constant, a dance routine with constant movement 6 

sort of? 7 

 MR. LeGRANT:  Yes, yes.  8 

 MR. PADOU:  If Mr. LeGrant could hold off 9 

for just one second, Madam Chair.  I just -- 10 

 CHAIRMAN MOLDENHAUER:  Are you objecting? 11 

 MR. PADOU:  I am objecting, and I have a 12 

-- yes, I am objecting.  I'm objecting, and I 13 

have a suggestion. 14 

 I'm objecting because what's going on is 15 

Mr. LeGrant is getting a lot of leading 16 

questions. 17 

 CHAIRMAN MOLDENHAUER:  My mic isn't on. 18 

 Obviously, I'm asking the one -- I'm 19 

asking the questions.  Then I think -- 20 

 MR. PADOU:  Madam Chair, I would not 21 

object to a question that you asked. 22 
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 Mr. Surabian just asked Mr. LeGrant a 1 

very leading question that leads to an answer 2 

that is helpful to his side of the case and not 3 

helpful to mine. 4 

 CHAIRMAN MOLDENHAUER:  Then why don't we 5 

do this.  Why don't I continue to ask questions, 6 

and then at the end, we will then go back to Mr. 7 

Surabian and allow him to ask any follow-up 8 

questions, and that way, I have have more 9 

attention into the manner in which those 10 

questions are being asked. 11 

 MR. PADOU:  I think that would be great, 12 

but I also have a suggestion, Madam Chair.  13 

Justin Bellow is sitting right behind me.  Since 14 

we keep asking Mr. LeGrant what Justin Bellow 15 

said, may I suggest that we actually swear Mr. 16 

Bellow in and ask Mr. Bellow what he saw?  If Mr. 17 

Surabian is not going to call him as a witness, 18 

which I assumed was going to be the case, I will 19 

call him as a witness. 20 

 CHAIRMAN MOLDENHAUER:  You have the 21 

opportunity to call a witness.  We are not at 22 
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that point in the trial yet.  There obviously are 1 

issues in that regard if you wish to do that.  We 2 

can see if other parties have an objection.  I am 3 

fine with that.  At this point in time, we are 4 

just simply going through Mr. Surabian's case, 5 

and so I am simply asking questions of Mr. 6 

LeGrant. 7 

 At this point -- I think actually all my 8 

questions of Mr. LeGrant are asked.  Do any other 9 

Board members have any additional questions based 10 

on what has come up? 11 

 [No audible response.] 12 

 CHAIRMAN MOLDENHAUER:  Then at this 13 

point, I will turn back to Mr. Surabian, if you 14 

have any final questions, and then I'll look to 15 

any of the other parties to see if they have any 16 

other questions based on the Board questions that 17 

came out. 18 

 MR. SURABIAN:  Well, I'll just reask the 19 

question I posed earlier. 20 

 In discussing the dance performance with 21 

Mr. Bellow, did he describe it as being set to 22 
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music or -- 1 

 MR. LeGRANT:  Yes.  He reported to me 2 

that the dancing occurred in the context of music 3 

playing and that the performers were moving to 4 

the rhythms of that music, and their movements 5 

and motions were in accordance with the beat and 6 

rhythms of that music. 7 

 MR. SURABIAN:  Okay.  I don't have any 8 

further questions. 9 

 CHAIRMAN MOLDENHAUER:  Any final 10 

questions from Mr. Padou? 11 

 MR. PADOU:  I have no questions, Madam 12 

Chair. 13 

 CHAIRMAN MOLDENHAUER:  Mr. O'Brien, just 14 

to provide everyone a fair shake at any -- 15 

 MR. O'BRIEN:  No questions. 16 

 CHAIRMAN MOLDENHAUER:  No questions, 17 

okay. 18 

 Then, Mr. Surabian, does that conclude 19 

your presentation of your witnesses? 20 

 MR. SURABIAN:  Yeah.  I think I've 21 

provided all of the information that Mr. LeGrant 22 
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had in front of him when he made the decision.  1 

Thanks. 2 

 CHAIRMAN MOLDENHAUER:  Then we will turn 3 

to Mr. Padou, and as we initially asked, I said 4 

if you do have any witnesses, you indicated that 5 

you did not.  I said you'd have 15 minutes about 6 

to make any closing remarks or making any general 7 

argument, so I will turn to you to see if -- what 8 

you wish to present. 9 

 MR. PADOU:  Madam Chair, when I said I 10 

had no witnesses, I said that assuming that Mr. 11 

Bellow would be called by Mr. Surabian.  I'd like 12 

to call Mr. Bellow as a witness. 13 

 The whole issue of sexually oriented 14 

activity revolves around conduct.  We've only had 15 

one person testify before the Board about -- from 16 

an eyewitness point of view about what goes on 17 

inside the Stadium Club, and that was Mr. Petok. 18 

 I think, you know, talk about relevance, 19 

what Mr. Bellow saw that night -- 20 

 CHAIRMAN MOLDENHAUER:  I don't need an 21 

explanation.  I just want to know who you're 22 
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calling. 1 

 MR. PADOU:  I would like to call Justin 2 

Bellow. 3 

 MR. O'BRIEN:  And I object to that.  The 4 

issue is not what Mr. Bellow saw when he was 5 

there.  The issue is what he told Mr. LeGrant, 6 

and it is the latter upon which Mr. LeGrant 7 

relied in making his decision. 8 

 MR. PADOU:  With all due respect to Mr. 9 

O'Brien, that's not the issue. 10 

 The issue is whether Mr. LeGrant made an 11 

error.  He may have made an error with perfect 12 

information, or he may have made an error with 13 

imperfect information.  The only way the Board 14 

can decide whether Mr. LeGrant made an error or 15 

not is to know whether or not Stadium is a 16 

sexually oriented business. 17 

 MR. O'BRIEN:  Madam Chair, the Board 18 

previously ruled -- and I'll dig it out of the 19 

transcript, if necessary -- that this was not an 20 

enforcement proceeding.  This is a proceeding 21 

regarding the thought process of the Zoning 22 
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Administrator, period. 1 

 MR. PADOU:  Again, with respect to -- 2 

 CHAIRMAN MOLDENHAUER:  I'm not going to 3 

allow this back-and-forth.  I think I've heard 4 

both the arguments. 5 

 I'm going to turn to the other party, Mr. 6 

Surabian.  Do you have any objections to Mr. 7 

Bellow being called, or no? 8 

 MR. SURABIAN:  I would just say -- 9 

 CHAIRMAN MOLDENHAUER:  Yes or no.  10 

Objection or no objection. 11 

 MR. SURABIAN:  I think -- I only object 12 

as to the scope of his testimony in that he can 13 

corroborate what he told Mr. LeGrant. 14 

 CHAIRMAN MOLDENHAUER:  Mr. Padou, are you 15 

going to go into questions as to whether or not 16 

-- what he had a conversation with Mr. LeGrant 17 

about or about physically what he saw at the club 18 

and potentially maybe then did or did not 19 

disclose to Mr. LeGrant? 20 

 MR. PADOU:  Well, Madam Chair -- 21 

 CHAIRMAN MOLDENHAUER:  I think that is 22 
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also Mr. O'Brien's question.  Is that it as well? 1 

 MR. O'BRIEN:  That was well put.  Thank 2 

you. 3 

 MR. PADOU:  Madam Chair, we've just had a 4 

lot of testimony from Mr. LeGrant about what he 5 

said -- 6 

 CHAIRMAN MOLDENHAUER:  I'm just trying to 7 

understand what you're going to present him -- 8 

are you going to present evidence?  Are you going 9 

to ask questions only about -- then I need to be 10 

able to make a decision, because I need to know 11 

what I'm making a decision on.  Are you going to 12 

ask him simply questions about what he had a 13 

conversation with LeGrant, or are you going to 14 

ask him in a more broad sense, what he actually 15 

physically saw? 16 

 MR. PADOU:  I'm going to do both, Madam 17 

Chair. 18 

 CHAIRMAN MOLDENHAUER:  You want to do 19 

both. 20 

 Now the question is then for me whether 21 

we're going to permit that, and I'm just going to 22 
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take 5 minutes. 1 

 [Pause.] 2 

 CHAIRMAN MOLDENHAUER:  The reason why I 3 

took just a few minutes, I think Mr. O'Brien did 4 

make a very good point in regards to the fact 5 

that this is a case in regards to what is it Mr. 6 

LeGrant had; however, I was struggling with the 7 

fact that Mr. Bellow did not go to the 8 

establishment as a mere citizen or a mere party 9 

in this case.  He went there as an agent of DCRA; 10 

thus, anything that he saw should have then been 11 

provided to Mr. LeGrant, and potentially, any 12 

error that was made, it was maybe based on the 13 

fact of information that was or was not obtained 14 

by Mr. LeGrant during their office discussion. 15 

 In addition to that, we're actually 16 

reviewing as part of the evidence that the 17 

District actually opened the door to, a report 18 

written by Mr. Bellow. 19 

 That being said, we will have ample 20 

opportunity for all parties to object as the 21 

proceeding goes forward, and the Board will 22 
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obviously at the end evaluate and give weight to 1 

what things that they believe is appropriate in 2 

regards to the actual issue at hand in which is 3 

what Mr. LeGrant knew at the time. 4 

 So that being said, I will ask, one, 5 

first, if Mr. Bellow had been sworn in at the 6 

beginning of the proceeding. 7 

 He had.  He is nodding his head.  I will 8 

make that part of the record, and so then I will 9 

ask Mr. Padou to call his witness. 10 

 MR. PADOU:  I call Justin Bellow, please. 11 

 [Pause.] 12 

 MR. PADOU:  Could you state your name for 13 

the record, please? 14 

 MR. BELLOW:  Justin Bellow. 15 

 MR. PADOU:  And you work for DCRA as a -- 16 

what's your title there? 17 

 MR. BELLOW:  My title currently is Zoning 18 

Engineer. 19 

 MR. PADOU:  And how long have you worked 20 

at DCRA? 21 

 MR. BELLOW:  I've worked at DCRA since 22 
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August of last year. 1 

 MR. PADOU:  And before that, you were the 2 

assistant to the Mayor's Representative to Ward 3 

5, weren't you? 4 

 MR. BELLOW:  That's correct. 5 

 MR. PADOU:  And -- 6 

 MR. O'BRIEN:  Madam Chair, what is the 7 

relevance of this?  Please. 8 

 MR. PADOU:  Madam Chair, Mr. LeGrant just 9 

testified that Mr. Bellow was sent because no one 10 

in Ward 5 would know who he was or no one at the 11 

establishment would know who he was. 12 

 MR. SURABIAN:  Objection.  I don't -- 13 

 MR. PADOU:  Can I finish my argument? 14 

 Clearly, Mr. LeGrant thought it was 15 

important that Mr. Bellow would not be recognized 16 

by the people on duty at the Stadium Club, the 17 

purpose of the question is to highlight that as 18 

the assistant to the Mayor's Representative to 19 

Ward 5, Mr. Bellow is actually quite well known 20 

in Ward 5. 21 

 I know him.  My wife knows him.  I don't 22 
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have any -- 1 

 CHAIRMAN MOLDENHAUER:  Well, whether you 2 

know him or not, I don't think is -- that's a 3 

question of fact that has to be evaluated by the 4 

Board -- 5 

 MR. PADOU:  Right. 6 

 CHAIRMAN MOLDENHAUER:  -- not something 7 

that you can obviously testify to. 8 

 MR. PADOU:  Right. 9 

 CHAIRMAN MOLDENHAUER:  I've heard your 10 

response to the objection. 11 

 Mr. Surabian? 12 

 MR. SURABIAN:  I think the right question 13 

to ask is, "Mr. Bellow, did you see anybody at 14 

the Stadium Club who knows you?" 15 

 CHAIRMAN MOLDENHAUER:  We're not asking 16 

-- we're not asking Mr. Padou to rephrase the 17 

question or provide him a question that you would 18 

want to ask later on.  The question is are we 19 

objecting to the line of questioning. 20 

 MR. SURABIAN:  Well, he mischaracterized 21 

Mr. LeGrant's testimony was my objection. 22 
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 MR. BELLOW:  Can I also clarify what my 1 

actual title was? 2 

 CHAIRMAN MOLDENHAUER:  Well, we'll get to 3 

that, if we even allow this line of questioning 4 

in. 5 

 [Pause.] 6 

 CHAIRMAN MOLDENHAUER:  I think that what 7 

we'll do is I'm going to put you on a very, very, 8 

very short leash in this regard.  If you want to 9 

just simply ask a few questions about -- if you 10 

want to rephrase the question and ask a few 11 

questions in regards to -- I'm not going to 12 

actually tell you how to ask the question, but I 13 

am going to give you a very short leash, and I am 14 

going to jump in when I feel that you're going 15 

too far. 16 

 MR. O'BRIEN:  Madam Chair, may I ask if 17 

Mr. Padou will represent to the Board that he has 18 

reason to believe evidence -- 19 

 CHAIRMAN MOLDENHAUER:  If you want to 20 

stipulate to that fact. 21 

 MR. O'BRIEN:  No, that he was recognized. 22 
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 CHAIRMAN MOLDENHAUER:  Okay. 1 

 MR. O'BRIEN:  The possibility that he 2 

might have been recognized, cause for 3 

speculation. 4 

 CHAIRMAN MOLDENHAUER:  Yes. 5 

 MR. O'BRIEN:  And even though hearsay is 6 

allowed, speculation is not.  That's what we're 7 

going to, the possibility that somebody could 8 

have recognized him from his previous service to 9 

Ward 5. 10 

 CHAIRMAN MOLDENHAUER:  And that's -- and 11 

I think that's where he needs to have a very 12 

short comment here and then obviously hone in on 13 

the issue, which I think we've had two potential 14 

questions focused now, which Mr. Padou can maybe 15 

rephrase as we go back to this issue. 16 

 MR. PADOU:  Madam Chair, the shortness of 17 

the leash is perfectly fine, because I'm done.  I 18 

asked if he was the assistant Mayor's 19 

representative for Ward 5. 20 

 CHAIRMAN MOLDENHAUER:  I don't think he 21 

actually answered that question, because I think 22 
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he was going to clarify. 1 

 MR. PADOU:  He said yes. 2 

 CHAIRMAN MOLDENHAUER:  Well, I -- 3 

 MR. PADOU:  And then he wants to clarify 4 

what his actual title was, because I don't have 5 

it quite right, and I'm perfectly willing to have 6 

him clarify his title.  I'm done with this line 7 

of questions. 8 

 MR. O'BRIEN:  Madam Chair, if he's done 9 

with his line of questioning, it was utterly 10 

irrelevant and should be stricken, both the 11 

question and the answer. 12 

 CHAIRMAN MOLDENHAUER:  I don't think 13 

we're going to strike this line of questioning.  14 

I think that there are argumental purposes in 15 

which Mr. Padou can elaborate at the end.  He has 16 

the opportunity and the right to potentially 17 

argue whatever he deems is relevant to argue. 18 

 So let's just allow Mr. Bellow to 19 

potentially clarify or answer that question again 20 

on the record, and then we will move forward. 21 

 MR. BELLOW:  Okay.  To clarify, I did 22 
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work for the Mayor's Office, specifically his 1 

Office of Community Relations and Services, and I 2 

was a coordinator for Ward 5. 3 

 MR. PADOU:  And skipping ahead here to 4 

your job at DCRA, you went at Mr. LeGrant's 5 

direction to Stadium on March 24th of this year? 6 

 MR. BELLOW:  Yes. 7 

 MR. PADOU:  And you spent about 40 8 

minutes there? 9 

 MR. BELLOW:  Approximately. 10 

 MR. PADOU:  Approximately. 11 

 During your time there, did you examine 12 

or investigate -- I'm not sure which word to use, 13 

but whatever one you feel describes what you did 14 

-- did you examine the private rooms? 15 

 MR. BELLOW:  I did not. 16 

 MR. PADOU:  In his testimony, Mr. LeGrant 17 

said he didn't think he had given you copies of 18 

the various affidavits produced.  Did you get 19 

copies of the affidavits? 20 

 MR. BELLOW:  Which affidavits are you 21 

referring to? 22 
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 MR. PADOU:  There would have been an 1 

affidavit from a Benjamin Petok.  Did you get an 2 

affidavit from Benjamin Petok? 3 

 MR. BELLOW:  Before I went?  No. 4 

 MR. PADOU:  How about after you went? 5 

 MR. BELLOW:  Yes.  I have reviewed the 6 

affidavit since.  It was after the fact, after I 7 

went out. 8 

 MR. PADOU:  What about the affidavit from 9 

Marshall Criswell? 10 

 MR. BELLOW:  If they're all -- I don't 11 

think -- I didn't receive the affidavits.  I 12 

received the transcript from the Zoning 13 

Commission hearing, I believe. 14 

 MR. PADOU:  Okay.  The affidavits were 15 

separate documents. 16 

 MR. BELLOW:  I didn't receive the 17 

affidavits. 18 

 MR. PADOU:  Okay.  I just wanted to make 19 

sure. 20 

 And in your report, you say you observed 21 

about a dozen dancers during the 40 minutes that 22 
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you were there? 1 

 MR. BELLOW:  Approximately, yeah. 2 

 MR. PADOU:  Approximately. 3 

 And you also testified that the dancers 4 

would arrive at the edge of the stage wearing 5 

bikinis or lingerie and take those clothes off in 6 

the course of their dance? 7 

 MR. BELLOW:  They would disrobe prior to 8 

entering -- or while they were on stage.  That's 9 

correct. 10 

 MR. PADOU:  Okay.  Did you have anything 11 

to drink while you were there? 12 

 MR. BELLOW:  No, I did not.  No alcoholic 13 

beverages, if that's what you're asking. 14 

 MR. PADOU:  Yeah.  Thank you for 15 

clarifying that.  I wasn't referring to a Coke. 16 

 Isn't it true that during the course of 17 

the dance, patrons would yell and whoop as the 18 

dancers executed certain, as you describe them, 19 

maneuvers? 20 

 MR. O'BRIEN:  Objection to the form of 21 

the question.  This is Mr. Padou's witness, and 22 
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it's a leading question.  Any question that 1 

begins "isn't it true" is necessarily a leading 2 

question. 3 

 MR. PADOU:  Mr. O'Brien's right.  That is 4 

-- 5 

 CHAIRMAN MOLDENHAUER:  Rephrase. 6 

 MR. PADOU:  Well, Madam Chair, Mr. Bellow 7 

is an employee of the DCRA.  They are an opposing 8 

party.  I'd ask permission to treat Mr. Bellow as 9 

a hostile witness. 10 

 CHAIRMAN MOLDENHAUER:  Right now he has 11 

not actually declared any element of hostility; 12 

however, he is an opposing witness.  I just think 13 

that -- let's for purposes just rephrase the 14 

question and move forward. 15 

 MR. PADOU:  Well, I don't wish to argue 16 

with the Chair, but hostile witness doesn't refer 17 

to hostility.  It's just a term meaning opposing 18 

witness, and, you know -- 19 

 CHAIRMAN MOLDENHAUER:  He was called by 20 

you, and I understand, obviously, what the 21 

hostility issue is, but let's move forward, 22 
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rephrase the question, and let's -- 1 

 MR. PADOU:  Mr. Bellow, could you 2 

describe the reaction of patrons to the maneuvers 3 

of the dancers? 4 

 MR. SURABIAN:  Objection. 5 

 MR. O'BRIEN:  Madam Chair, I object.  The 6 

issue is what Mr. Bellow did or did not tell Mr. 7 

LeGrant.  It is not what he saw. 8 

 CHAIRMAN MOLDENHAUER:  And I -- I hear 9 

your objection.  I am going to permit the 10 

question, because we indicated that we are going 11 

to allow some additional discussion. 12 

 MR. SURABIAN:  I'll object.  Just the 13 

question is so broad, Mr. Bellow can possibly 14 

testify as to what -- 15 

 CHAIRMAN MOLDENHAUER:  Well, let Mr. 16 

Bellow tell you what he can and cannot testify 17 

to. 18 

 MR. PADOU:  Okay. 19 

 CHAIRMAN MOLDENHAUER:  Mr. Bellow, please 20 

answer the question. 21 

 MR. BELLOW:  The reactions -- I'm sorry. 22 
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 Can you please restate? 1 

 MR. PADOU:  Sure.  Could you describe the 2 

reactions to the customers during the performance 3 

of the dancers? 4 

 MR. BELLOW:  Right.  So I primarily 5 

wasn't focused on the reactions of the customers. 6 

 I was focusing on the behavior of the dancers. 7 

 MR. PADOU:  Did you observe the patrons 8 

using their cameras -- I mean their cell phones 9 

as cameras, taking pictures of the girls? 10 

 MR. BELLOW:  No, I did not see that. 11 

 MR. PADOU:  Did you observe patrons 12 

laying money down on either the stage or in the 13 

garters of the girls? 14 

 MR. BELLOW:  I did see that. 15 

 MR. PADOU:  Did you hear the patrons 16 

whooping or yelling when a dancer made a 17 

particular move? 18 

 MR. BELLOW:  Again, that's not something 19 

I was focusing on.  I'm going to decline a 20 

comment, because I can't remember, to be honest. 21 

 MR. PADOU:  Mr. LeGrant had sort of a 22 
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briefing sessions with you before you went -- did 1 

Mr. LeGrant have a briefing session with you 2 

before you visited the Stadium Club? 3 

 MR. BELLOW:  That's correct. 4 

 MR. PADOU:  And did he go over with you 5 

the definition of "sexually oriented business"? 6 

 MR. BELLOW:  We did go over the 7 

definition of "special exception business 8 

establishment." 9 

 MR. PADOU:  Did you read the definition 10 

of what a "sexually oriented business" is before 11 

you went? 12 

 MR. BELLOW:  I did read the definition 13 

before I went. 14 

 MR. PADOU:  Did you read any of the cases 15 

describing or interpreting that statute before 16 

you went? 17 

 MR. BELLOW:  Not prior to going.  I don't 18 

believe so.  I think we looked at the cases 19 

after. 20 

 MR. PADOU:  Was one of those cases 21 

California Pizza -- I'm sorry.  I keep getting it 22 
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wrong.  California Steak House? 1 

 MR. BELLOW:  I believe I did review -- I 2 

reviewed the California Steak House case after -- 3 

after going out to the establishment. 4 

 MR. PADOU:  And would you have paid 5 

attention to the patrons -- well, let me rephrase 6 

that. 7 

 Given the holding in California Steak, 8 

would you have paid more attention to the patrons 9 

if you had read the case before you went out to 10 

the Stadium Club? 11 

 MR. SURABIAN:  Objection. 12 

 CHAIRMAN MOLDENHAUER:  That's asking for 13 

a legal conclusion.  Please move on to another 14 

question. 15 

 MR. PADOU:  I'm not trying to elicit a 16 

legal conclusion. 17 

 CHAIRMAN MOLDENHAUER:  Then rephrase the 18 

question. 19 

 MR. PADOU:  Would your observation of the 20 

activities at the Stadium Club -- let me rephrase 21 

it. 22 
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 Would you have concentrated on different 1 

things at the Stadium Club if you had read the 2 

cases before you went? 3 

 MR. O'BRIEN:  Objection.  Speculation. 4 

 MR. PADOU:  Madam Chair, what's at issue 5 

here is the investigation undertaken by -- 6 

 CHAIRMAN MOLDENHAUER:  It's not -- it's 7 

not Mr. Bellow's interpretation of the law, so I 8 

think that's where you're mistaken.  So I think 9 

you need to ask the question in a different way 10 

or move on. 11 

 MR. PADOU:  Why didn't you concentrate on 12 

the reaction of patrons to the dancers? 13 

 MR. O'BRIEN:  Objection.  Asked and 14 

answered. 15 

 MR. PADOU:  He hasn't asked -- he has not 16 

answered why he did not.  He just has testified 17 

that he did not. 18 

 MR. O'BRIEN:  He testified that he was 19 

told by Mr. LeGrant to go out and observe the 20 

conduct of the dancers. 21 

 CHAIRMAN MOLDENHAUER:  I'm not going to 22 
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put words into Mr. Bellow's mouth, so why don't 1 

we just have him restate it for myself, since I 2 

don't remember, and we'll move on. 3 

 MR. BELLOW:  That was the primary goal of 4 

my investigation was to go and observe the 5 

actions of the dancers. 6 

 MR. PADOU:  So Mr. LeGrant didn't tell 7 

you to pay attention to the reaction of customers 8 

to see if they were aroused? 9 

 MR. BELLOW:  I don't believe he 10 

explicitly asked me to do that. 11 

 MR. PADOU:  Okay.  In your report, you 12 

say that -- or you state that the dancers touched 13 

themselves on their breast and buttock during the 14 

course of their routine; is that correct? 15 

 MR. BELLOW:  That's correct. 16 

 MR. PADOU:  Go ahead. 17 

 MR. BELLOW:  Briefly.  It was brief, 18 

fleeting moments. 19 

 MR. PADOU:  Were the dancers naked when 20 

they did this? 21 

 MR. BELLOW:  Yes. 22 
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 MR. PADOU:  Madam Chair, would you give 1 

me just a half-a-second, please?  Madam Chair? 2 

 CHAIRMAN MOLDENHAUER:  Yes. 3 

 MR. PADOU:  I'm sorry. 4 

 CHAIRMAN MOLDENHAUER:  I'll give you a 5 

quick five -- 6 

 [Pause.] 7 

 MR. PADOU:  In your report, Mr. Bellow, 8 

you say that the dancers engaged in a number of 9 

maneuvers.  Did the dancers bend over and expose 10 

their anus or vagina to the patrons? 11 

 MR. BELLOW:  They did.  You know, it was 12 

in the context, I believe, of their performance. 13 

 It's not like they just completely stopped what 14 

they were doing and decided to bend over.  Again, 15 

it's rhythmic.  It's maneuvers being performed in 16 

time with the music. 17 

 MR. PADOU:  And did you notice any 18 

particular reaction from the customers when the 19 

dancers did that? 20 

 MR. O'BRIEN:  Objection.  Asked and 21 

answered. 22 
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 MR. PADOU:  I withdraw it. 1 

 I have no further questions, Madam Chair. 2 

 CHAIRMAN MOLDENHAUER:  Any questions, Mr. 3 

O'Brien? 4 

 MR. O'BRIEN:  No questions. 5 

 CHAIRMAN MOLDENHAUER:  Mr. Surabian? 6 

 MR. SURABIAN:  I don't have any 7 

questions. 8 

 CHAIRMAN MOLDENHAUER:  I have a question. 9 

 Just a comment you made a second ago just seemed 10 

questionable to me. 11 

 You said that they didn't just stop and 12 

bend over, that it was rhythmic.  What is -- and 13 

I'm just trying to understand your mind-set, 14 

because obviously you were the one that was then 15 

providing information to Mr. LeGrant.  What is 16 

more sexually stimulating, someone that is moving 17 

to music and doing something or someone that is 18 

just simply doing a very basic move, like showing 19 

someone their butt or showing someone a genital? 20 

 MR. BELLOW:  Well, when I spoke about 21 

maneuvers, I was primarily referring to the pole, 22 
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like the pole work.  But again, I mean, you know, 1 

when I was out there, you know, what I observed 2 

was, you know -- yes, they are nude, but it's a 3 

performance.  They are moving in time with the 4 

music, and that's -- you know, that's primarily 5 

what I saw when I was at the club. 6 

 CHAIRMAN MOLDENHAUER:  What would have -- 7 

because I'm just trying to get my head around, I 8 

guess, the difference in the definition from 9 

maybe what you saw and something.  What 10 

differently would they have had to do to rise to 11 

the level of where you would have thought the 12 

rhythmic dancing would have been something that 13 

you would have identified as a SOBE? 14 

 MR. SURABIAN:  I don't want to -- I think 15 

the testimony of Matt LeGrant was that he made 16 

that determination.  It wasn't necessarily Mr. 17 

Bellow, but he can testify as to what he saw. 18 

 CHAIRMAN MOLDENHAUER:  But I think Mr. 19 

LeGrant and Mr. Bellow had an extensive dialogue 20 

about what potentially were those gray lines or 21 

what the difference is, and I'm just trying to 22 
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understand potentially what -- what Mr. Bellow 1 

from his discussions and from his dialogue with 2 

Mr. LeGrant understood that distinction to be, 3 

because right now I don't really understand, per 4 

se, what potentially would have been the 5 

distinction.  And I'm just trying to understand 6 

if Mr. Bellow understands maybe what the 7 

distinction would have been if he would have gone 8 

into an establishment and seen X versus what he 9 

saw as Y.  And that's what I'm getting at. 10 

 MR. SURABIAN:  Okay, I got you. 11 

 If I ask this question, maybe -- 12 

 CHAIRMAN MOLDENHAUER:  I think he 13 

understands the question. 14 

 Mr. Bellow, can you answer the question? 15 

 MR. BELLOW:  When I went out there, I 16 

mean, I wasn't trying to, you know, determine if 17 

they were a SOBE or not.  I just went out and 18 

kind of reported what I saw, and in doing that, 19 

you know, kind of related that information back, 20 

back to the ZA. 21 

 You know, we're going off of those -- the 22 
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list.  You know, I was certainly watching out for 1 

the fondling, the touching, which the dancers 2 

seemed to be very conscious about that piece, to 3 

not -- you know, we talked about manual 4 

manipulation.  They weren't really touching the 5 

specified sexual areas, and if I did observe it, 6 

again, it was for just a brief, a brief moment, 7 

so -- 8 

 MR. JORDAN:  You were there.  You saw 9 

what was going on.  Were you sexually stimulated 10 

or aroused from what you saw? 11 

 MR. BELLOW:  Not particularly. 12 

 MR. JORDAN:  Yes or no. 13 

 MR. BELLOW:  No. 14 

 VICE-CHAIRPERSON SORG:  Is this the only 15 

time you've been to the Stadium Club? 16 

 MR. BELLOW:  It's the only time. 17 

 VICE-CHAIRPERSON SORG:  Okay.  And then 18 

were you familiar with this case and its 19 

proceedings before you went? 20 

 MR. BELLOW:  I knew of it.  I don't -- I 21 

don't know that I, you know, was -- I don't know 22 
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the level of which.  I knew about it before I wen 1 

tout there.  It's hard for me to recall, because 2 

it was several months ago that I went out there, 3 

so -- 4 

 VICE-CHAIRPERSON SORG:  Okay.  And then 5 

you talked about having had conversations about 6 

the definition of SOBE and all that other good 7 

stuff with -- with the ZA.  Did you yourself feel 8 

comfortable with your knowledge of those 9 

definitions and your ability to observe those 10 

things? 11 

 MR. BELLOW:  I did. 12 

 [Pause.] 13 

 CHAIRMAN MOLDENHAUER:  Any other 14 

questions from Board members? 15 

 [No audible response.] 16 

 CHAIRMAN MOLDENHAUER:  Are there any 17 

final questions for Mr. Padou? 18 

 MR. PADOU:  I have one follow-up question 19 

related to one of the Board questions, Madam 20 

Chair. 21 

 CHAIRMAN MOLDENHAUER:  Mm-hmm. 22 
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 MR. PADOU:  I guess I'm must a little 1 

confused.  You just in answer to one of the Board 2 

questions stated that you were comfortable with 3 

the definition of the -- of a SOBE and that this 4 

comfort helped you make the observations at the 5 

club. 6 

 MR. BELLOW:  No, that's not what I said. 7 

 MR. PADOU:  Okay.  You're right.  That 8 

isn't what you said, but you were responding to 9 

her question.  I just want to make sure. 10 

 You didn't have a briefing on the 11 

definition before you went to the club; isn't 12 

that right? 13 

 MR. BELLOW:  I did have a briefing on the 14 

definition. 15 

 MR. PADOU:  Well, then I'm still 16 

confused, because to one of my questions, you 17 

said you hadn't and that you were just told to go 18 

out and see what you saw. 19 

 MR. BELLOW:  I didn't say that I didn't 20 

have a briefing.  I said that I was told to go 21 

out and report on what I saw. 22 
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 MR. PADOU:  Okay.  So let's go back, and 1 

what was the nature of this briefing? 2 

 MR. SURABIAN:  Objection.  I think he 3 

answered it earlier, and then he just answered it 4 

again. 5 

 MR. PADOU:  I don't have the transcript 6 

in front of me, but my recollection of his 7 

testimony when I was asking questions was that he 8 

did not have a briefing, that he read the statute 9 

but not the cases, and did not have a discussion 10 

about the interpretation of the statute. 11 

 CHAIRMAN MOLDENHAUER:  I don't think 12 

we're -- I think we can -- I don't want to go 13 

down the path where one person is trying to 14 

recount exactly what happened previously. 15 

 MR. PADOU:  Okay. 16 

 CHAIRMAN MOLDENHAUER:  We will review 17 

everything, and obviously, if there is a 18 

discrepancy, we will evaluate that in regards to 19 

the weight in which we give it, so I think if 20 

there is any additional questions, otherwise you 21 

can move on. 22 
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 MR. PADOU:  Well, if you might then just 1 

have him briefly describe the briefing that he 2 

got before he went to the club. 3 

 MR. O'BRIEN:  Objection.  Asked and 4 

answered. 5 

 CHAIRMAN MOLDENHAUER:  I believe he's 6 

already answered that, based on my recollection. 7 

 Other Board members, they already have heard 8 

what he answered in that regard. 9 

 So do you have any questions, you can 10 

move on. 11 

 MR. PADOU:  My concern, Madam Chair, is 12 

-- 13 

 MR. SURABIAN:  Objection.  Mr. Padou's 14 

concern isn't relevant.  It's his opportunity to 15 

ask a question.  He can ask it.  Otherwise, I 16 

think we've exhausted the -- 17 

 CHAIRMAN MOLDENHAUER:  I think I've 18 

already identified the issue, that the objection 19 

is sustained, and please move on. 20 

 MR. PADOU:  Well, if I might just make a 21 

brief argument for the record, Madam Chair. 22 
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 CHAIRMAN MOLDENHAUER:  There is no 1 

argument.  You can make an argument at the end of 2 

your case.  If you have any other questions for 3 

Mr. Bellow, please ask them now.  Otherwise, I'll 4 

ask you to provide any closing remarks. 5 

 MR. PADOU:  I have no further questions, 6 

Madam Chair. 7 

 CHAIRMAN MOLDENHAUER:  Then I think if 8 

you'd like to provide closing remarks, and then 9 

Mr. O'Brien will be provided 15 minutes for 10 

closing remarks as well. 11 

 MR. PADOU:  Thank you, Madam Chair. 12 

 We just heard testimony that Mr. LeGrant 13 

was concerned enough about the possibility of the 14 

Stadium Club being a sexually oriented business 15 

that he felt compelled to send an undercover 16 

investigator to the club as part of either 17 

enforcement or as part of preparation for 18 

granting a new C of O. 19 

 Mr. LeGrant does have copies of the 20 

affidavits provided to this Board and to him and 21 

was in the room when Mr. Petok testified about 22 
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receiving lap dances in the private rooms at the 1 

club. 2 

 Despite this knowledge, Mr. LeGrant 3 

apparently took no steps to ascertain what goes 4 

on in the back rooms.  I think we can all agree 5 

-- and in fact, it sounds like Mr. LeGrant kind 6 

of conceded -- that lap dancing is a sexually 7 

oriented business activity. 8 

 In short, the investigation for the grant 9 

of this C of O is inadequate.  It didn't address 10 

the most glaring and obvious example of sexually 11 

oriented activity. 12 

 Mr. LeGrant did not obtain copies of the 13 

video recordings that Stadium makes that would 14 

show whether sexually oriented activities were 15 

going on.  The whole crux of whether sexually 16 

oriented activities are occurring or not is based 17 

on conduct.  One could review floor plans all day 18 

long, and it says nothing about whether sexual 19 

oriented activities were taking place. 20 

 The video recordings would have been 21 

great evidence of the actual conduct that occurs 22 
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at the club and in the rooms.  Mr. Redding 1 

testified that they have cameras in the private 2 

rooms.  It's almost woeful blondness to not look 3 

and see what's going on in those rooms,m 4 

particularly given the affidavits and testimony 5 

that have been provided to Mr. LeGrant over a 6 

year ago. 7 

 The reason I asked Mr. Bellow about his 8 

previous employment is because I think it is 9 

important whether he was recognized or not.  I 10 

will concede to Mr. O'Brien's point that I have 11 

no evidence that he was recognized on the night 12 

that he went to the Stadium Club, but the point 13 

of my question was just to highlight that before 14 

he worked for DCRA, he was the Mayor's 15 

Representative in Ward 5, a fairly prominent 16 

position, and while he might not recognize 17 

everybody, he certainly is quite recognized, 18 

well, because of that position, and I just put it 19 

before the Board that there is a possibility that 20 

he was recognized.  The Board can evaluate that 21 

however it wants to do. 22 
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 One of the points I was trying to get to 1 

in my questioning of both Mr. LeGrant and Mr. 2 

Bellow is this Board's interpretation of the 3 

definition of SOBE should be binding precedent on 4 

the Zoning Administrator.  I was quite surprised 5 

that he wasn't willing to admit to something I 6 

thought was fairly obvious. 7 

 And the reason this is important is 8 

because this Board has handed down an 9 

interpretation in the California case about what 10 

the definition of SOBE means, and one of the 11 

holdings of that case is that it is a sexually 12 

oriented activity if the dancers intend or cause 13 

sexual arousal of the patrons.  14 

 It's quite clear that Mr. LeGrant 15 

disagrees with that interpretation.  He did not 16 

instruct his investigator, Mr. Bellow, to pay any 17 

attention to the reaction of the customers, and 18 

Mr. Bellow didn't pay any attention.  He couldn't 19 

answer any questions about the reactions of the 20 

customers. 21 

 Mr. LeGrant seemed to just kind of 22 
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flippantly pass it off by saying, well, the only 1 

thing to do would be to ask the customers if they 2 

were aroused.  Well, that's certainly not the 3 

case.  You could certainly tell or reasonably 4 

infer from the reactions of the customers. 5 

 It's undisputed that there's a cover 6 

charge to get into the club.  There is a reason 7 

for that cover charge, and the reason is fairly 8 

obvious.  People, men, pay money to go and watch 9 

women strip and dance. 10 

 Mr. Bellow testified that women do bend 11 

over and expose their anus and vagina to the 12 

customers.  You know, the Board can reasonably 13 

infer that the women do this to arouse the 14 

customers and to earn tips. 15 

 One of the concerns I have is an issue 16 

raised by Mr. O'Brien earlier today.  Mr. O'Brien 17 

stated that this Board long ago ruled that this 18 

is an enforcement issue and the Board is not 19 

going to concern itself with an enforcement 20 

issue.  21 

 I have a couple problems with that.  As 22 
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you know, I've been at all the hearings, and the 1 

ones that I wasn't here, where none of us were 2 

here, I watched on the Web.  And I have seen one 3 

Board member and maybe two strongly argue that 4 

the case should be dismissed or the association 5 

should be ruled against because this is an 6 

enforcement issue. 7 

 The strong arguments of one or two Board 8 

members is not a ruling of this Board, so I guess 9 

my point is the Board has never ruled that this 10 

is an enforcement issue and that, therefore, the 11 

argument is advanced by the association shouldn't 12 

be listened to and that -- well, that -- no.  13 

I'll take that back.  That's not what Mr. O'Brien 14 

is arguing. 15 

 Mr. O'Brien is arguing that, therefore, 16 

the only thing that matters is what was in Mr. 17 

LeGrant's mind when he granted these three 18 

Certificates of Occupancy.  If I've 19 

mischaracterized it, I'm sure that he will 20 

correct me. 21 

 That's not the only issue, with all 22 
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respect.  If Mr. LeGrant granted a Certificate of 1 

Occupancy to a restaurant that was really a fast 2 

food joint, it wouldn't matter how much 3 

information he did or did not have in his mind.  4 

If someone came before this appeal -- or this 5 

Board and appealed that decision and said it's 6 

not a restaurant, it's a fast food joint, there's 7 

no dishwasher, all the usual criteria that this 8 

Board looks at, it would not be an enforcement 9 

issue.  It would be the Zoning Administrator 10 

erred. 11 

 And that's our argument here, is the 12 

Zoning Administrator erred, regardless of what 13 

information he had or did not have.  He erred 14 

because Stadium is a sexually oriented business, 15 

and there's -- this is two-pronged, and we've 16 

gone over it, but I'll just quickly go over it 17 

again. 18 

 There is a two-pronged test.  Basically, 19 

the dancers have to be nude.  It's undisputed 20 

that the dancers at the Stadium Club are not 21 

clothed, that they're naked.  And the second 22 
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prong is that the dancers have to engage in one 1 

or more of a list of specified activities. 2 

 We've never argued that the dancers 3 

engage in sodomy or masturbation or sexual 4 

intercourse.  Those are right out.  The two that 5 

we have focused on is fondling and sexual 6 

arousal. 7 

 Based on the testimony today, DCRA would 8 

have this Board put a stopwatch on dancers, and 9 

I'm not sure how this Board draws that line as 10 

far as fondling goes.  If a woman touches her 11 

breast for 2-1/2 seconds, well, I guess that's 12 

fondling.  If the woman touches it for only 1-3/4 13 

seconds, then it's not.  That's not a workable 14 

approach, we would argue. 15 

 But more importantly -- and I think this 16 

is our stronger argument -- is that it is a 17 

sexually oriented business because the point of 18 

the dancers is to arouse the customers, the 19 

patrons. 20 

 Now, Mr. O'Brien has tried to twist our 21 

argument, and Mr. Surabian as well, by stating it 22 
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that we are argue that nude dancing is, per se, 1 

sexually oriented.  We have never, ever said 2 

that. 3 

 What we have said -- and maybe it comes 4 

close, and this is what has led to the confusion 5 

-- is that strip clubs are, per se, sexually 6 

oriented businesses.  Strip club dancing is 7 

different than dancing. 8 

 We're perfectly willing to concede that 9 

if the Washington Ballet Company puts on "Swan 10 

Lake" in the nude, that might not be a sexually 11 

oriented business, presuming that the intent of 12 

the ballet company was not to arouse all the 13 

people at the Kennedy Center. 14 

 But the point of a strip club, its name 15 

tells you the point, is to arouse the customers. 16 

 That means that both prongs of the test are met. 17 

 The dancers are naked, and their actions are 18 

meant to arouse. 19 

 If the Board will recall Mr. Petok's 20 

testimony, he testified in graphic detail about 21 

both the dancers on the tabletops and on the 22 
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bartops and in the private rooms.  Mr. Petok's 1 

testimony particularly about the private rooms 2 

can leave little doubt that the point of the 3 

private dancing he received was to sexually 4 

arouse him. 5 

 There can be little doubt that that's 6 

what people expect, given the price charged for 7 

the rooms.  It comes out to, depending on the 8 

time of day, between 3- and $600 an hour.  Guys 9 

are not paying 3- or $600 an hour to go into the 10 

back room with one of the dancers to admire the 11 

dancer's athleticism. 12 

 I think I would just wrap up with that 13 

point, Madam Chair, and just really kind of beg 14 

the Board to stay focused on its own precedent in 15 

the California case and the technical application 16 

of the statute.  We believe that if the Board 17 

does that, Stadium Club is without a question a 18 

sexually oriented business. 19 

 Thank you very much. 20 

 CHAIRMAN MOLDENHAUER:  Mr. O'Brien? 21 

 MR. O'BRIEN:  The pejorative "strip club" 22 
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is not a defined term in the Zoning Regulations, 1 

but if we are going to take a common usage of it, 2 

California Steak House was a strip club, and 3 

there, the Board clearly ruled that it is not 4 

enough that nudity is presented.  There must also 5 

be the specified sexual activities. 6 

 So I have to take issue with Mr. Padou's 7 

argument to the Board that a strip club as 8 

opposed to "Swan Lake" necessarily is a sexually 9 

oriented business.  The Board has ruled to the 10 

contrary previously. 11 

 The Board on October 26th at pages 161 to 12 

162 argued that the issue was not an enforcement 13 

issue.  Rather, it is an issue of what the Zoning 14 

Administrator did and whether he was right. 15 

 An expression that Mr. Padou used in a 16 

slightly different context resonated with me.  He 17 

said how is the Board to draw the line, and in 18 

that case, it was between what is fondling and 19 

not fondling, but I think the real question 20 

presented by this belabored appeal is that where 21 

does the Board draw the line as far as the 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  207 

supervision of the Zoning Administrator.  That's 1 

what's really the question. 2 

 Now, the Board previously deadlocked on 3 

the issue of whether the Zoning Administrator had 4 

done enough before issuing the original 5 

Certificates in 2010.  All Board members, I 6 

think, agreed in their comments that Mr. LeGrant 7 

had gone to extraordinary lengths and unusual 8 

lengths before issuing the earlier certificates. 9 

 Some Board members didn't feel it was quite 10 

enough. 11 

 So, nearly a year after the initial 12 

hearing, we're back because Mr. LeGrant again was 13 

presented with a Certificate of Occupancy request 14 

for this business.  Now, as he candidly 15 

testified, he knows this -- and I'm putting words 16 

in his mouth -- that this is a hot case.  He 17 

knows that he's being watched in this case. 18 

 So he goes to what I suggest are even 19 

more extraordinary lengths, including sending out 20 

an undercover investigator, getting another set 21 

of the rules governing the dancers, and 22 
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contacting a coordinate agency of government to 1 

find out what they have seen when they are out 2 

there.  If you are going to find fault with -- if 3 

the Board -- excuse me.  Not you. 4 

 If the Board is going to find fault with 5 

Mr. LeGrant's decision in this case, it can say 6 

only one thing, I suggest, that he personally 7 

should have camped out there.  Short of 8 

personally going there -- and if he didn't find 9 

it the first time, keep on going until he finds 10 

something.  Unless the Board is going to say 11 

that, what else could he have done? 12 

 And there's where I go back to drawing 13 

the line.  If the Board is going to say Mr. 14 

LeGrant should have gone out and inspected 15 

himself, then we don't need a Zoning 16 

Administrator at this point.  The Board should do 17 

the job directly. 18 

 So I think this has gone -- I opine that 19 

he had gone far enough a year ago.  I'm renewing 20 

that suggestion and telling you that enough is 21 

enough.  If there's an enforcement issue, 22 
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complaints can be made, and follow-up can be 1 

done, but there's nothing more that this Board 2 

can do at this point to ensure that Mr. LeGrant 3 

is doing his job. 4 

 Thank you. 5 

 CHAIRMAN MOLDENHAUER:  Thank you. 6 

 I think just for purposes of fairness, I 7 

didn't give Mr. Surabian a chance to provide 8 

closing remarks.  I think you only provided a 9 

witness statement; is that correct? 10 

 MR. SURABIAN:  I can give a 2-minute 11 

closing. 12 

 CHAIRMAN MOLDENHAUER:  If you want.  If 13 

you don't feel it's necessary, you don't have to. 14 

 We can move on to the next case. 15 

 MR. SURABIAN:  I like to hear myself 16 

talk, so just 2 minutes.  I'm just kidding. 17 

 What I'll say is that the Zoning 18 

Administrator has done more in reviewing the 19 

Certificates of Occupancy for this business 20 

probably than he has in any other application 21 

that his office has ever processed, and including 22 
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steps that are for C of O application review 1 

purposes are relatively unprecedented. 2 

 With regards to the nude dancing aspect, 3 

obviously there is a line that can be crossed, 4 

and -- but I think what's demonstrated from the 5 

Zoning Administrator's testimony and the way that 6 

he had approached it is that he is sensitive to 7 

that line.  He is ready to take enforcement 8 

action when that line is crossed, but simply that 9 

when he's presented with a question of should 10 

this business be shut down or not by virtue of 11 

having a C of O or not, he -- in all the 12 

information he reviewed, he felt comfortable 13 

issuing the Certificate of Occupancy, and he took 14 

all the steps that he could reasonably take in 15 

making that determination. 16 

 And so I will rest there.  Thank you. 17 

 CHAIRMAN MOLDENHAUER:  Thank you very 18 

much to all the parties for another hearing on 19 

this case, and what we're going to be doing is I 20 

think that there were -- there is a Zoning 21 

Administrator that has been participating in this 22 
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case from the beginning.  He was unable to be 1 

here today because of scheduling changes.  Mr. 2 

Conrad -- 3 

 MR. MOY:  Zoning Commissioner. 4 

 CHAIRMAN MOLDENHAUER:  Sorry -- Zoning 5 

Commissioner.  Thank you.  I appreciate that 6 

clarification for the record.  Zoning 7 

Commissioner, Mr. Conrad Schlater. 8 

 And he will read the record on this case, 9 

and we will schedule this at a time when he's had 10 

an opportunity to read the record, and then we 11 

will deliberate on this case and on the 12 

outstanding motion to dismiss.  That's still 13 

pending. 14 

 That being said, Mr. Moy, when -- the 15 

transcript will be -- what's the timeline for the 16 

transcript being ready and then being able to 17 

place this on one of our decision calendar days? 18 

 MR. MOY:  The transcript will take 19 

typically between 10 and 14 days, Madam Chair. 20 

 CHAIRMAN MOLDENHAUER:  So that means that 21 

we won't be able to put this on our public 22 
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meeting decision for October 4th, which means 1 

we'll have to put it on the decision calendar for 2 

November -- 3 

 MR. MOY:  1st. 4 

 CHAIRMAN MOLDENHAUER:  -- 8th. 5 

 MR. MOY:  Oh, 8th? 6 

 CHAIRMAN MOLDENHAUER:  That is our Public 7 

Meeting, right? 8 

 MR. MOY:  It would be -- 9 

 CHAIRMAN MOLDENHAUER:  It would be Public 10 

Hearing on the first. 11 

 MR. MOY:  8th. 12 

 CHAIRMAN MOLDENHAUER:  Yeah, so the 8th. 13 

 So this will be a decision for November 8th. 14 

 MR. O'BRIEN:  At what time, Madam Chair? 15 

 CHAIRMAN MOLDENHAUER:  It's the morning. 16 

 MR. SURABIAN:  Thank you. 17 

 CHAIRMAN MOLDENHAUER:  Thank you. 18 

 MR. PADOU:  Thank you, Madam Chair. 19 

 CHAIRMAN MOLDENHAUER:  Thank you. 20 

 We're going to take a brief 10-minute 21 

break, and then we will hear our second case for 22 
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the morning which -- afternoon -- I'm sorry -- 1 

which is Jemal's KFC LLC.  Thank you. 2 

 [Recess taken 3:12 to 3:27 p.m.] 3 

 CHAIRMAN MOLDENHAUER:  Okay.  I think 4 

that we can call our next case. 5 

 Application No. 18258 6 

 MR. MOY:  The next case before the Board 7 

is Application No. 18258.  This is the 8 

application of Jemal's KFC Inc., pursuant to 11 9 

DCMR 3104.1 and 3103.2, for a variance from the 10 

off-street parking requirements under Subsection 11 

2101.1, and a special exception from the roof 12 

structure requirements under Subsection 411.11, 13 

to allow the construction of a four -- of, rather 14 

-- of a new four-story apartment house with a 15 

ground floor retail in the C-2-A District at 16 

premises 1442 Pennsylvania Avenue, S.E., property 17 

located in Square 1065NE, Lot 49. 18 

 CHAIRMAN MOLDENHAUER:  Good afternoon.  19 

If the parties can please introduce themselves. 20 

 MR. FREEMAN:  Good afternoon, Madam 21 

Chair.  My name is Kyrus Freeman.  I am a partner 22 
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with the law firm of Holland & Knight, here on 1 

behalf of the Applicant. 2 

 I have behind me a panel of witnesses 3 

that we can proceed with, if necessary, but given 4 

the completeness of the record and the time, I 5 

thought we'd rest on the record if the Board was 6 

so inclined. 7 

 [Pause.] 8 

 CHAIRMAN MOLDENHAUER:  Based on a 9 

consensus of the Board members, I think the 10 

record is full, but I do think that there should 11 

be a brief presentation of the off-street parking 12 

issue. 13 

 MR. FREEMAN:  We'll have our architect, 14 

Sacha -- let me give a quick background. 15 

 I've turned in a copy of Mr. Rosen's 16 

résumé.  We'd like to qualify him as an expert in 17 

architecture.  He's appeared by the Board -- 18 

appeared before the Board a number of times and 19 

has been accepted by the Board. 20 

 CHAIRMAN MOLDENHAUER:  He was accepted by 21 

the Board on January 25th, 2011, and we have his 22 
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résumé on file. 1 

 MR. FREEMAN:  Great. 2 

 CHAIRMAN MOLDENHAUER:  So he is so 3 

determined to be an expert.  Thank you. 4 

 MR. FREEMAN:  So what we'll have Mr. 5 

Rosen do is go through the floor plan and address 6 

the parking issue. 7 

 While his computer is booting up, I'd 8 

also note that we have -- and I'm sure you've 9 

seen this, Madam Chair -- a letter from the 10 

Department of Transportation in support of the 11 

parking relief. 12 

 It was stamped in on September 23rd at 13 

8:34 a.m.  I'll give you my copy. 14 

 MR. MOY:  Madam Chair, that should be 15 

Exhibit -- the DDOT report should be identified 16 

as Exhibit 26. 17 

 CHAIRMAN MOLDENHAUER:  On my file that I 18 

received, I have up to Exhibit 25, so maybe that 19 

was something that was e-mailed to us?  I'm just 20 

looking at my sheet, my roster sheet. 21 

 MR. MOY:  I will make copies for the 22 
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Board now. 1 

 CHAIRMAN MOLDENHAUER:  We don't have that 2 

actually. 3 

 MS. GLAZER:  Madam Chair, I just wanted 4 

to point out in the OP report, Exhibit 25, there 5 

is a reference to a DDOT e-mail stating that 6 

there are no concerns, but that was all I 7 

received as well. 8 

 CHAIRMAN MOLDENHAUER:  Exactly.  And I 9 

think sometimes, typically, OP does reference 10 

communications, but I think that Mr. Freeman was 11 

referring to a full DDOT report. 12 

 Is that correct? 13 

 MR. FREEMAN:  There's DDOT report -- 14 

 CHAIRMAN MOLDENHAUER:  A full report. 15 

 MR. FREEMAN:  -- that is stamped in at 16 

the Office of Zoning. 17 

 CHAIRMAN MOLDENHAUER:  We just -- we'll 18 

wait, and we'll get it in a moment, but if you 19 

want to -- the computer is booted, we can hear 20 

testimony from Mr. Rosen. 21 

 MR. ROSEN:  Hi.  Good afternoon.  My name 22 
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is Sacha Rosen with R2L Architects. Thank you for 1 

your time. 2 

 I'll briefly describe the project and 3 

focus on the parking issue. 4 

 The site is located at the corner of 15th 5 

and Pennsylvania Avenue, S.E.  It's an acute 6 

triangular, trapezoidal shape with acute angle.  7 

The Pennsylvania Avenue obviously is on the south 8 

side, 15th Street on the east, and there's a 9 

12-foot alley on the north side of the property. 10 

 Here are views.  Again, you can see the 11 

sharp trapezoidal shape of the site, but I'll 12 

skip a lot of this and focus in on the specific 13 

issues. 14 

 Here is a site plan.  It's a bit bright 15 

in here.  I'm not sure if you can see, but you 16 

can see there's adjacent properties to the west 17 

and to the north.  The north is separated by this 18 

12-foot alley here.  There are two existing curb 19 

cuts, one here off of Pennsylvania Avenue and one 20 

here off of 15th Street. 21 

 We've met multiple times with the 22 
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community, three times where I've been present 1 

with meetings with the immediate neighbors, two 2 

presentations to the Advisory Neighborhood 3 

Commission, and a presentation to the Capitol 4 

Hill Restoration Society and worked offline as 5 

well, e-mails with numerous members of the 6 

community and three ANC commissioners from the 7 

adjacent ANCs. 8 

 Specifically, on the issue of parking, 9 

due to the shape of the site, the size of the 10 

site is relatively small, and the intent -- our 11 

understanding of the Zoning Regulations is to 12 

have parking and retail and residential use on 13 

the ground floor and not all parking.  So, again, 14 

I will skip over the specific geometries, but 15 

it's very tough to provide all of the -- 16 

impossible to provide all the parking required 17 

for this building on the site and still provide 18 

the other preferred uses on the ground floor. 19 

 Given that fact, when we first went to 20 

the community to describe that situation, the 21 

communities -- by far, their most important 22 
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concern that they expressed first to my client, 1 

Douglas Development and then to me, was that they 2 

didn't want too much parking, and one of the 3 

major issues is they did not want to have a lot 4 

of parking on the alley to the north of the site, 5 

that that alley is currently used by a number of 6 

properties.  It's actually a horse-shaped alley 7 

that starts here and it kind of goes around, 8 

comes around on the other side, and so it's used 9 

for parking and loading for a number of 10 

properties fronting both on 15th Street and then 11 

on Potomac Street, which actually is to the 12 

north.  And so their request was to minimize the 13 

amount of parking there. 14 

 So, actually, we came up with a plan to 15 

reuse the existing curb cut over here and to 16 

relocate it slightly, and so after we met, the 17 

second or third meeting with the community, that 18 

was the proposal.  And that would meet their 19 

concerns with having traffic in the alley as well 20 

as headlights and some other issues that they 21 

were concerned about. 22 
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 We then -- in the course of submitting 1 

the application for this case for the reduction 2 

in parking, we, of course, met with -- or got 3 

comments from Office of Planning and from DDOT, 4 

and we're reminded that the DDOT policy is to 5 

close as many of the curb cuts as possible.  And 6 

specifically, in this case, DDOT recommended that 7 

we not use that existing curb cut. 8 

 So we went back to the community, again, 9 

several more times, and met with them 10 

specifically and said, "Well, how can we possibly 11 

resolve the issue?"  So we again identified the 12 

specific issues that the community had. 13 

 Then we came up with a compromise 14 

solution which was to hold off the development of 15 

the property from that alley line by 2 feet, so 16 

that -- the legal width of the alley is 12 feet, 17 

but by holding off by an additional 2 feet to 18 

create a 14-foot alley, that that in the 19 

community's opinion would ameliorate the traffic 20 

flow in the back alley.  And once we had done 21 

that, they did not have any objection to entering 22 
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the parking from the alley and then providing as 1 

many parking spaces as we could, while still 2 

having a minimal size for residential lobby entry 3 

and then the preferred use of retail fronting 4 

onto Pennsylvania Avenue. 5 

 And, of course, in addition to those 6 

issues, we also have the technical requirements 7 

for an elevator, two exit stairs, bike parking 8 

which is a Zoning requirement, but also we 9 

increased the zoning -- the bike parking, again, 10 

at the request of the ANCs and the immediate 11 

neighbors, so that instead of having a 5 percent 12 

of the total auto parking, we actually have more 13 

than one bike storage space per apartment unit. 14 

 So, quickly, it's a four-story building 15 

with the retail and the parking on the ground 16 

floor, three stories of apartments, seven units 17 

per floor, arranged around the central core, so 18 

that the units front onto 15th Street and to 19 

Pennsylvania Avenue.  And again, in working with 20 

the community, we have minimized the exposures of 21 

these residential units and their windows onto 22 
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the rear of the property. 1 

 I just want to mention the zoning relief 2 

we're asking for, for this stair.  One of the 3 

stairs needs to go up to the roof, and again, 4 

because of the trapezoidal nature of the site, 5 

the sharp angle here and the request of the 6 

community to minimize dwelling units fronting 7 

onto -- or facing the properties towards the rear 8 

as well sa the requirement for the rear yard 9 

setback, we really needed to locate the elevator 10 

with its override as well as the access stairs in 11 

this location, which actually improves the 12 

setback from the exterior wall, once you get up 13 

to the roof, because, again, the size and the 14 

shape of the site, there is nowhere to put them 15 

other than against that back portion of the 16 

building, which does require the relief from the 17 

setback from that rear court. 18 

 Just to show the roof, this is the 19 

location of where the stair comes up. 20 

 CHAIRMAN MOLDENHAUER:  Anything 21 

additional? 22 
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 MR. ROSEN:  I can stop there. 1 

 CHAIRMAN MOLDENHAUER:  Mr. Freeman? 2 

 MR. FREEMAN:  That concludes our direct. 3 

 I just want to make sure you have a copy of the 4 

letter of support from the Capitol Hill 5 

Restoration Society, which was just filed today, 6 

indicating that they support it, as well as I'm 7 

sure you've seen the letter of support from 8 

ANC-6B. 9 

 CHAIRMAN MOLDENHAUER:  No.  We actually 10 

-- I was going to ask that.  Mr. Rosen made a 11 

couple of comments about -- that actually came in 12 

as well today.  I'm sorry.  I was looking at what 13 

we got today.  We got both the ANC letter, yes, 14 

from 6B, and we have the Capitol Hill 15 

Restoration.  They were stamped earlier by the 16 

office, but we just received them. 17 

 Do Board members have any specific 18 

questions for Mr. Rosen or for the Applicant? 19 

 [No audible response.] 20 

 CHAIRMAN MOLDENHAUER:  Seeing none, then 21 

at this point in time, we will ask if there's any 22 
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individuals in the audience in support or in 1 

opposition of this case. 2 

 [No audible response.] 3 

 CHAIRMAN MOLDENHAUER:  Seeing none, then 4 

we will turn to the Office of Planning for their 5 

report. 6 

 MR. MORDFIN:  Good afternoon.  I'm 7 

Stephen Mordfin with the Office of Planning. 8 

 And the subject application is in 9 

conformance with the provisions for the granting 10 

of a variance to reduce the number of parking 11 

spaces, because the subject property is unusually 12 

shaped and narrows from south to north.  And in 13 

combination with the size of the property, the 14 

result is that the site is too small to be able 15 

to accommodate below-grade parking, and it would 16 

be a practical difficulty to the Applicant to 17 

have to provide below-grade parking on this site 18 

because of the size.  And there would be no 19 

detriment to the public good and a substantial 20 

harm to the Zoning Regulations.  The site is well 21 

served by public transit and located within a 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  225 

commercial strip. 1 

 The subject application is also in 2 

conformance with the criteria for the granting of 3 

the special exception to the setback requirements 4 

for roof structures, because the reduced setback 5 

is requested at the rear and side adjacent to a 6 

court yard and party wall and not along any 7 

street frontages.  Therefore, the proposal would 8 

not adversely affect neighboring properties and 9 

would be in harmony with the general purpose and 10 

intent of the Zoning Regulations. 11 

 Therefore, the Office of Planning 12 

recommends that the application be granted.  13 

Thank you. 14 

 CHAIRMAN MOLDENHAUER:  Thank you. 15 

 Does the Applicant have any questions for 16 

the Office of Planning? 17 

 MR. FREEMAN:  No, Madam Chair. 18 

 CHAIRMAN MOLDENHAUER:  Do any Board 19 

members have any questions for the Office of 20 

Planning? 21 

 [No audible response.] 22 
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 CHAIRMAN MOLDENHAUER:  Thank you very 1 

much for the report. 2 

 At this point in time, we will turn to 3 

see if there's anybody present in the audience 4 

from ANC-6B. 5 

 [No audible response.] 6 

 CHAIRMAN MOLDENHAUER:  Seeing no one, we 7 

will indicate that we do have in our record, 8 

Exhibit No. 28, which is marked as Exhibit No. 9 

28, which indicates that on September 13th, 2011, 10 

at a regularly scheduled meeting, a quorum was 11 

present of six individuals -- actually nine 12 

individuals, six of which makes up a quorum, that 13 

there was a vote of 9 to 0 to 0 to support the 14 

application for the requested relief.  And 15 

they've also attached a memorandum of 16 

understanding from the neighborhood, which was 17 

entered into between the Applicant and the 18 

neighboring residents, and so that is in our 19 

record.  Thank you. 20 

 That being said, at this point in time, 21 

we turn back to the Applicant for any closing 22 
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remarks. 1 

 MR. FREEMAN:  Just briefly, Madam Chair. 2 

 Thank you for your time this afternoon. 3 

 As discussed, we think the record is 4 

complete and clearly indicates that we meet the 5 

standard of proof for a requested parking relief 6 

and special exception relief, and thank you. 7 

 [Pause.] 8 

 CHAIRMAN MOLDENHAUER:  Okay.  Are there 9 

any questions from Board members? 10 

 [No audible response.] 11 

 CHAIRMAN MOLDENHAUER:  Seeing none, then 12 

at this point in time, we will conclude the 13 

hearing, and I think what we'll do is we'll just 14 

enter into a deliberation on this case. 15 

 I think that we have a fairly 16 

well-supported application, an application which 17 

has ANC support.  I just want to make note that 18 

the ANC support letter does in its wording in the 19 

second paragraph reference that the support is 20 

conditioned upon the attached memorandum of 21 

understanding. 22 
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 Obviously, it indicates that it be 1 

approved.  We obviously have no jurisdiction to 2 

approve something.  This is signed by the 3 

parties, and thus, it's binding, but we cannot 4 

attach that MOU as part of our decision.  But we 5 

can simply indicate that it is an agreement that 6 

has been reached by the parties. 7 

 In addition to that, we have a letter 8 

from the Capitol Hill Restoration Society also 9 

supporting this application, and I think that it 10 

was helpful to see the notification from DDOT 11 

indicating that they are in support of the 12 

reduction in parking as they typically are, but 13 

they also did not provide any additional 14 

conditions or mitigation in regards to issues 15 

that we would potentially want to discuss or 16 

address with the Applicant. 17 

 That being said, I do think that the 18 

Applicant satisfies the standards, and I think 19 

that OP has sufficiently articulated those in 20 

their report.  What I'll do is I'll just 21 

incorporate that into my deliberation, and I'll 22 
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see if any Board members have any additional 1 

deliberation or discussions. 2 

 [No audible response.] 3 

 CHAIRMAN MOLDENHAUER:  Seeing none, I 4 

will then see if everyone is ready for a motion. 5 

 I submit a motion to approve Application 6 

18258, pursuant to 11 DCMR 3104.1 and 3103.2, for 7 

a variance from off-street parking requirements 8 

under Subsection 2101.1, and a special exception 9 

from the roof structure requirements under 10 

Subsection 411.11, to allow construction of a new 11 

four-story apartment house with ground floor 12 

retail at premises 1442 Pennsylvania Avenue, S.E. 13 

 A motion has been made.  Is there a 14 

second? 15 

 VICE-CHAIRPERSON SORG:  Second. 16 

 CHAIRMAN MOLDENHAUER:  Motion has been 17 

made and seconded.  All those in favor, say 18 

"aye." 19 

 [Chorus of ayes.] 20 

 MR. MOY:  The Staff would record the vote 21 

as 4 to 0 to 1.  This is on the vote of 22 
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Chairperson Moldenhauer to approve the 1 

application for a variance relief from off-street 2 

parking requirements under Subsection 2101.1 and 3 

a special exception from roof structure 4 

provisions under 411.11.  Second motion, Ms. 5 

Sorg.  Also in support of the motion, Mr. Jordan 6 

and Mr. Hinkle.  No other Board members 7 

participating.  So again, the vote is 4 to 0 to 1 8 

to approve.  The motion carries. 9 

 CHAIRMAN MOLDENHAUER:  Thank you very 10 

much, Mr. Moy. 11 

 And seeing that there is no opposition in 12 

this case, we would like to request that a 13 

Summary Order be issued. 14 

 MR. MOY:  Thank you, Madam Chair. 15 

 CHAIRMAN MOLDENHAUER:  Thank you. 16 

 MR. FREEMAN:  Thank you. 17 

 CHAIRMAN MOLDENHAUER:  We can call the 18 

next case for the afternoon. 19 

 Application No. 18259 20 

 MR. MOY:  The next and final item before 21 

the Board this afternoon's session is Application 22 
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No. 18259.  This is the application of 2465 18th 1 

LLC, pursuant to 11 DCMR 3103.1, for a variance 2 

from the lot occupancy requirements under Section 3 

772 and a variance from the rear yard 4 

requirements under Section 774, and this is to 5 

renovate an existing building including 6 

additions, to accommodate retail uses on the 7 

ground floor and residential uses above in the 8 

C-2-B District at premises 2426 [sic] 18th 9 

Street, N.W., property located in Square 2560, 10 

Lot 76. 11 

 Also, I believe, Madam Chair, there is an 12 

application for a party, party status. 13 

 CHAIRMAN MOLDENHAUER:  Yes.  We have a 14 

party status request that has been made by Mr. 15 

and Mrs. Morgan, which was our Exhibit No. 24, 16 

but do we have multiple copies of this or no? 17 

 MR. MOY:  No.  That's -- 18 

 CHAIRMAN MOLDENHAUER:  Okay.  We will 19 

have to make copies, but we just received a 20 

notification which was hand-delivered to us that 21 

indicates that for the purposes of the letter 22 
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that they withdraw their party status requested 1 

on September 12th, and that any further 2 

discussion with the Applicant, our concerns have 3 

been addressed, so that is very positive. 4 

 That being said, I will just pass it 5 

along to the Board members to see if they would 6 

like to take a look at it. 7 

 So let me just confirm that Mr. and Mrs. 8 

Morgan are not present in the audience today? 9 

 [No audible response.] 10 

 CHAIRMAN MOLDENHAUER:  I do not see them, 11 

so that's -- 12 

 And we have in our record a new document 13 

that will be -- 14 

 MR. MOY:  I will make copies. 15 

 CHAIRMAN MOLDENHAUER:  That would be 16 

great, just for everyone's file.  Thank you. 17 

 That being said, I will turn to the 18 

Applicant to introduce themselves, and we can 19 

proceed. 20 

 MS. PRINCE:  Allison Prince with Goulston 21 

& Storrs, here on behalf of the Applicant. 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  233 

 I know it's been a long afternoon for 1 

you, and this is a case that involved four 2 

separate community meetings, a meeting with the 3 

immediately affected neighbors, an effort to 4 

accommodate those neighbors that ultimately 5 

resulted in their withdrawal of their request for 6 

party status, and also this project has been 7 

approved by the HPRB.  We have concept design 8 

approval. 9 

 We are happy to go forward and explain 10 

the variance to you, but I did want to give you 11 

the option of allowing us to rest on the record. 12 

 CHAIRMAN MOLDENHAUER:  I do think that 13 

there is some need to go through -- maybe not a 14 

full-length explanation but to go through the 15 

case. 16 

 MS. PRINCE:  Certainly. 17 

 Well, I'll just open up, and then on 18 

behalf of the property owner, we have Katie 19 

Roumel, and we have the architects, Jane Nelson 20 

and Neal Hudson.  Jane has been qualified as an 21 

expert numerous times by this Board. 22 
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 The property that is the subject of the 1 

application that is before you today is located 2 

on 18th Street, just south of the intersection of 3 

Columbia Road and 18th.  It's in the C-2-B Zone 4 

District, and the building contributes to the 5 

character of the historic district. 6 

 My client proposes to renovate the 7 

building, and there are several unique features 8 

of the building that make renovation and 9 

conversion of this building quite challenging. 10 

 Accordingly, the proposed work requires 11 

relief from the residential lot occupancy 12 

requirements applicable in the C-2-B zone, which 13 

limit residential uses to 80 percent. 14 

 We will be providing 91.6 percent lot 15 

occupancy for the residential floors. 16 

 The project also requires relief from the 17 

rear yard requirements.  The building requires a 18 

15-foot rear yard, and the proposed rear yard 19 

varies in depth from no setback to 7 feet.  We 20 

can explain that further. 21 

 Our witnesses this afternoon will testify 22 
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about how the project satisfies the variance 1 

requirement.  There's several unique 2 

characteristics of the property, including a 3 

quite unusual front yard setback.  The building 4 

has literally shifted off the front lot line by 7 5 

feet, and that area can't be filled in because of 6 

historic considerations. 7 

 There are also challenges with expanding 8 

vertically and with providing residential units 9 

that are of a marketable size. 10 

 The unique features of the property give 11 

rise to practical difficulties in performing the 12 

proposed renovations. 13 

 And finally, I think the support of the 14 

community will show that the Applicant has been 15 

very thoughtful in its approach to the project to 16 

make sure that it won't have any adverse impacts 17 

on neighboring property owners. 18 

 We have two witnesses, as I mentioned, 19 

Katie Roumel, who represents the Applicant, and 20 

Jane Nelson, the architect.  So we can proceed 21 

with Katie's testimony, if you don't have any 22 
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questions. 1 

 MS. ROUMEL:  Thank you.  Thank you for 2 

hearing us today.  My name is Katie Roumel.  I 3 

represent the ownership of the property. 4 

 As Allison mentioned, this property is 5 

just down from Columbia Road, really in the heart 6 

of Adams Morgan, and it's been in our family for 7 

almost a hundred years. 8 

 My family has a small -- owns a couple of 9 

buildings in and around D.C., so this -- as the 10 

next generation are coming forward, we are really 11 

interested in updating these buildings, and this 12 

is one of them.  So the plan for this building is 13 

to be around for a long time.  We're not 14 

developers.  We're not rebuilding to flip or 15 

resell.  We plan to stay in the neighborhood for 16 

another century. 17 

 Let's see.  I also wanted to mention that 18 

the property is vacant now, but historically, 19 

it's been retail on the ground floor and a 20 

boarding house on the second and third floor. 21 

 So, when we started, when we sat down to 22 
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look at what made sense to build in this area, we 1 

wanted to -- we decided that it made sense to 2 

keep it retail -- it's a very heavy retail street 3 

-- keep the retail and build residential units on 4 

the second and third floor. 5 

 So the initial concept was added a floor 6 

on top of the third floor, to add a fourth floor, 7 

and it was five apartments. 8 

 With this plan, we reached out to the 9 

community and found that the neighbor was not 10 

happy with or comfortable with a fourth story, so 11 

we took that to heart, went back to the drawing 12 

board, removed the fourth floor, but in order to 13 

create usable, realistic, rentable apartments at 14 

around 600 square feet -- this is a very small, 15 

narrow building, about 17-feet wide -- we found 16 

that it was easier to -- it made sense to extend 17 

back into the rear yard, back closer to the rear 18 

lot line. 19 

 The neighbors were happy with that, and 20 

we have had two meetings at the ANC, at the 21 

Planning and Zoning Committee, and a full ANC 22 
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meeting, and they have their -- we have their 1 

full support. 2 

 And we're really excited and proud of the 3 

designs that Jane and Neal have done, and really 4 

and really happy about the integrity of the 5 

building and keeping the historic elements of it, 6 

and I think that's it. 7 

 Thank you so much. 8 

 MS. NELSON:  My name is Jane Nelson.  I'm 9 

with Nelson Architects, and both Katie and 10 

Allison have pretty much given you a good picture 11 

of this project.  So I'll just briefly show you 12 

the graphics of the project. 13 

 Here, we have this site.  This is 18th 14 

Street, Columbia Road.  As you can see, as 15 

Allison mentioned, our site is set back 7 feet 16 

from the front property line, and along 18th 17 

Street, you can see where several of the 18 

buildings actually do come out to that property 19 

line, 7 foot.  Ours does not.  We are not allowed 20 

to fulfill and fill that 7 feet, because of the 21 

historic nature.  It is a contributing building. 22 
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 The proposal is to add a bay window at 1 

the ground floor, and we are doing that.  We have 2 

a historic photograph, that we are making a 3 

similar style bay window, but the residential 4 

levels are not allowed to project into that front 5 

property line. 6 

 The alley is a 16-foot alley, and as you 7 

can see, most of the properties along that alley 8 

bordering on either side do project back to the 9 

property line at various levels.  Several of the 10 

buildings do have the three stories all the way 11 

to the back.  Other buildings step back the 12 

second, and the third floor, it is rather 13 

varying. 14 

 Our site is right here.  As both 15 

mentioned, we are proposing to go back to the 16 

rear lot line with a bay -- actually an oriel 17 

window would actually go to the lot line.  The 18 

sort of main portion of the facade would be 19 

pulled back 2 feet. 20 

 The ground floor would be commercial use, 21 

and one of our marching orders from our clients 22 
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was to solve the issue with trash.  This alley is 1 

very congested, and most of the properties have 2 

their trash either just exposed at the back of 3 

the property or actually into the alley.  So our 4 

ground floor design has incorporated a trash area 5 

at the back, pulled back 2 feet from the property 6 

line. 7 

 We are maintaining the existing dogleg of 8 

the building at the ground floor, and that will 9 

be how both the commercial level and also the 10 

upper floors can remove their trash. 11 

 The board over here really shows several 12 

pictures of that back alley and that congestion. 13 

 This property right here -- that building right 14 

there is our property.  This is the building to 15 

the north which, as you can see, does project to 16 

the property line.  This is looking south, and 17 

again, you can see the property directly to our 18 

north.  This is -- our property is right here, 19 

and then the two buildings to the south of it, as 20 

an orientation. 21 

 Also, as was mentioned, we actually 22 
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looked at keeping the existing building for the 1 

residential levels, maintaining the 80-percent 2 

lot occupancy.  The market research, as was 3 

mentioned, this is in the heart of Adams Morgan. 4 

 The market research, which is no surprise I 5 

don't think to anybody, it's the type of 6 

individuals that would be interested in renting 7 

or more than likely going to be young 8 

professionals, singles.  So the unit size is not 9 

one that would be a large family, so we looked at 10 

one unit per floor of the existing building.  11 

That's a little over a thousand square feet, 12 

which the target square footage is about 600 to 13 

650, so that was a little too large. 14 

 So we looked at dividing each floor into 15 

two units.  Again, that basically brought it a 16 

little bit too small.  It was like just over 500 17 

square feet. 18 

 So we looked at, okay, how can we 19 

increase the density of this property.  It's way 20 

under the level FAR as well as the height, and as 21 

I stated before, we cannot project to the front 22 
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of the building, so our options were vertical or 1 

to the rear. 2 

 And the vertical option that we looked 3 

at, we actually gained support from the Historic 4 

Preservation Office, but as was stated, there was 5 

opposition to the neighbors to the north.  We met 6 

with them twice, and ultimately, we decided that 7 

we would withdraw the request for the addition to 8 

the -- for the fourth floor, even though we were 9 

very thrilled that we had HPO approval for that 10 

addition, so that was kind of a disappointing 11 

turn of events, but nonetheless, we did. 12 

 And so, again, we looked at the option of 13 

going to pushing back to the facade -- I mean to 14 

the rear of the facade.  What that does for us is 15 

it allows us to place the core -- obviously, in 16 

the center of the building, you have one front 17 

unit and one rear unit. 18 

 The site -- the building is still very 19 

narrow.  From outside wall to outside wall, it's 20 

about 18 feet, 9.  Most of that interior space is 21 

made up of the stair and the core. 22 
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 So what we've done here is we're 1 

basically showing you, you know, a possible 2 

layout of furniture, what we have.  Ultimately, 3 

the full square footage of the unit is like 625 4 

square feet, but what you really get for a living 5 

area is really only about 400 square feet.  It is 6 

an efficiency, but again, for that -- for that 7 

location in the city, that is sort of the -- that 8 

meets that target square footage for the site. 9 

 Let's see.  I guess actually that's 10 

pretty much it.  The rear facade -- this is the 11 

existing, and the proposed right here is -- 12 

again, we have this oriel bay that projects to 13 

the lot line, and then it is set back.  This side 14 

about 2 feet down here, you have the enclosure 15 

for the trash. 16 

 We are proposing a stair to the roof, 17 

because all of the condensing units will be up 18 

there, and then we -- it is also because of the 19 

high parapet at the front.  You could have a roof 20 

deck up there as well. 21 

 And that's it. 22 
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 MS. PRINCE:  That completes our 1 

presentation.  If you have any questions, we'd be 2 

happy to answer them. 3 

 CHAIRMAN MOLDENHAUER:  I guess I just 4 

have a question about the 7-foot setback.  I was 5 

looking at the OP report on page 2, and it looks 6 

to me -- do you have an understanding of exactly 7 

how many buildings on that strip of 18th Street 8 

actually are conforming with that 7-foot setback? 9 

 It looks like there's a lot of other properties 10 

that share that same restriction, and it's not 11 

such an exceptional circumstance. 12 

 MS. NELSON:  Actually, there's -- these, 13 

all these properties, here, here, here, and here, 14 

and the projections, those are all -- now, 15 

whether they're exactly on that 7-foot mark, but 16 

they do project into the sidewalk, so it's maybe 17 

50 percent of the street does or does not.  Does 18 

that answer your question? 19 

 CHAIRMAN MOLDENHAUER:  I guess I'm not -- 20 

you're saying about 70 percent of the -- so 21 

you're saying 30 percent -- that this building 22 
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shares about the same characteristics, about 30 1 

percent? 2 

 MS. NELSON:  About 50.  I mean, I haven't 3 

count, but about 50 percent.  This property, 4 

these properties, this property, these all 5 

project beyond.  Here is the sort of face line 6 

right here, and this is our bay window, so these 7 

windows do project into that. 8 

 CHAIRMAN MOLDENHAUER:  I guess I'm -- is 9 

it a property line, or is it projecting into the 10 

public space? 11 

 MS. NELSON:  No, it's the property line. 12 

 CHAIRMAN MOLDENHAUER:  Can you make sure 13 

that you're on the mic?  Because I think you're 14 

talking, but I just want to make sure you're 15 

pulling -- 16 

 MS. NELSON:  The property line is 17 

actually 7 feet in front of our face of building. 18 

 VICE-CHAIRPERSON SORG:  Maybe I have 19 

another clarifying question, Madam Chair, maybe 20 

that might help. 21 

 I think it may be that you're talking 22 
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about something different than what I understand 1 

her question to be. 2 

 When I look at the properties of regular, 3 

you know, similar size and shape that are on this 4 

block, it looks like about 10 out of 25 share 5 

this condition of being back from the property 6 

line. 7 

 Is that what you're asking? 8 

 And so I'm wondering, you know, whether 9 

or not -- I'm having a little bit of trouble 10 

characterizing that as unique or exceptional. 11 

 MS. PRINCE:  I believe it's something 12 

like 6 out of 25. 13 

 VICE-CHAIRPERSON SORG:  Ultimately, 14 

right.  Exactly.  My count could be wrong. 15 

 MS. PRINCE:  It is not -- no, we are not 16 

-- it's not unreservedly unique.  17 

 However, this is one of those classic 18 

situations where we have a combination of 19 

factors.  We have a 65-foot height limit, yet a 20 

project that's around 40 feet, because of 21 

historic considerations and neighbor 22 
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considerations. 1 

 We're set back 7 feet, so we can't build 2 

in that zone because we're historic. 3 

 We're in a block where the vast majority 4 

of structures already go all the way to the rear 5 

lot line, and we're simply asking for relief to 6 

be able to shift our massing, because of the way 7 

all these factors combine to affect our 8 

development. 9 

 We could easily have a fully compliant 10 

project were it not for the historic 11 

considerations, but when you combine all of 12 

those, particularly the removal of the fourth 13 

floor, that really -- it's that classic 14 

confluence of factors that I think give rise to 15 

uniqueness that result in the need for a variance 16 

here. 17 

 And it's an unusual -- it is unusual to 18 

have a row house condition set back 7 feet.  In 19 

fact, we so often see the opposite where the bay 20 

actually projects into public space, so that did 21 

strike me when I saw it, because it's in a less 22 
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area to actually put building footprint. 1 

 VICE-CHAIRPERSON SORG:  Actually, when 2 

you clarify it that way, I think it sounds like 3 

the argument -- and I don't want to put words in 4 

your mouth -- is more about the combination of 5 

the 7-foot setback and the presence of a larger 6 

rear yard, which does look, I guess, 7 

significantly larger than most on the block. 8 

 MS. PRINCE:  Exactly. 9 

 VICE-CHAIRPERSON SORG:  Okay, thanks. 10 

 [Pause.] 11 

 CHAIRMAN MOLDENHAUER:  Okay.  Are there 12 

any other questions from Board members? 13 

 [No audible response.] 14 

 CHAIRMAN MOLDENHAUER:  Seeing none, is 15 

there any additional presentation from the 16 

Applicant? 17 

 MS. PRINCE:  There is not. 18 

 CHAIRMAN MOLDENHAUER:  Okay, thank you. 19 

 Is there any individuals in the audience 20 

in support or in opposition to this case? 21 

 [No audible response.] 22 
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 CHAIRMAN MOLDENHAUER:  Seeing none, do we 1 

have -- okay.  Seeing none, then we'll turn to 2 

the Office of Planning for their report. 3 

 MS. BROWN-ROBERTS:  Good afternoon, Madam 4 

Chair and members of the Board.  I am Maxine 5 

Brown-Roberts representing the Office of 6 

Planning. 7 

 The Office of Planning concurs with the 8 

Applicant that the 7-foot setback in addition to 9 

other factors, that causes an exceptional 10 

situation, with at least a practical difficulty, 11 

and that it affects the available developable 12 

area. 13 

 A building as a matter of right, 80 14 

percent lot occupancy, would result in large 15 

units which are not marketable in this area, and 16 

if each were subdivided into smaller units, they 17 

would be too small with very shallow rooms and 18 

inefficient circulation corridors. 19 

 Because the Applicant is unable to 20 

capture the square footage in the front of the 21 

building and others have done so along 18th 22 
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Street, it necessitates the extension into the 1 

rear yard, which also impacts the lot occupancy. 2 

 The increasing lot occupancy and 3 

reduction in the rear yard allows modest 4 

efficiency units.  Both adjacent buildings extend 5 

into their rear yards, greater than or similar to 6 

the proposed addition, and therefore, the 7 

extension would present no privacy concerns or 8 

impact the light and air or enjoy -- enjoyment of 9 

the adjacent properties, and therefore not be a 10 

detriment to the public good. 11 

 The proposed lot occupancy and rear yard 12 

would allow the property to be used in a manner 13 

that would not substantially harm the Zone Plan 14 

and would not negatively impact the use of 15 

adjacent properties. 16 

 The Office of Planning is very supportive 17 

of proposals to renovate buildings and add 18 

residential units to streets, which encourages a 19 

mix of uses with ground floor retail and 20 

residence use on the upper floors, and therefore 21 

recommends approval of the proposed variances. 22 
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 Thank you, Madam Chairman. 1 

 CHAIRMAN MOLDENHAUER:  Thank you very 2 

much. 3 

 Does the Applicant have any questions of 4 

the Office of Planning? 5 

 MS. PRINCE:  No questions. 6 

 CHAIRMAN MOLDENHAUER:  Do any Board 7 

members have any questions of the Office of 8 

Planning? 9 

 [No audible response.] 10 

 CHAIRMAN MOLDENHAUER:  No.  Thank you 11 

very much for your report. 12 

 Ata this point in time, we will turn to 13 

the ANC, ANC-1C, to see if there is anybody 14 

present in the audience from ANC-1C. 15 

 [No audible response.] 16 

 CHAIRMAN MOLDENHAUER:  Seeing they are 17 

not present, I will just indicate that we have a 18 

report in our record which indicates that on 19 

September 9th, they submitted a letter indicating 20 

they had a duly held meeting on September 7th, 21 

with a quorum of eight ANC members present, and 22 
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that they voted to support BZA Case 18259, 1 

located at 2465 18th Street, N.W. 2 

 Since this motion has been received and 3 

it satisfies all the requirements, it would 4 

receive great weight in support of the 5 

application. 6 

 That being said, is there anything 7 

further from the Applicant in closing remarks? 8 

 MS. PRINCE:  We don't really have any 9 

further comments. 10 

 We would appreciate your action on this 11 

application as soon as possible.  It's been a 12 

long process of working with the community and 13 

coming up with a design that I think works for 14 

everyone, and we're anxious to get the property 15 

back into productive use. 16 

 CHAIRMAN MOLDENHAUER:  Okay.  Thank you 17 

very much. 18 

 Then at this point in time, we will 19 

conclude this hearing. 20 

 I think what we can do is we can go 21 

directly into deliberation, if all of our Board 22 
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members are in agreement, and then I will -- I 1 

guess I'll turn to maybe Ms. Sorg, if she wants 2 

to start us off with the deliberation. 3 

 VICE-CHAIRPERSON SORG:  Sure thing.  4 

Thank you, Madam Chair. 5 

 We have before us a request for a 6 

renovation and addition to a mixed-use building, 7 

housing, retail, and ground floor, and hoping to 8 

have residential above on two floors, I think. 9 

 The relief that's requested here is two 10 

variances, one for lot occupancy where 80 percent 11 

is required and 90 percent is proposed and for 12 

rear yard where 15 is required and varying but 13 

around 2 feet are proposed. 14 

 Personally, I had to do a little bit of 15 

thinking here when it came to how the Applicant 16 

meets, you know, the requirement, the first prong 17 

of the variance test, uniqueness, resulting in a 18 

practical difficulty, but I think in terms of the 19 

property and the situation of the existing 20 

building, which is being retained on the 21 

property, and thus the combination between the 22 
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7-foot, about 7-foot setback from the property 1 

line on the front and what is probably more rare 2 

in the immediate area, which is a larger than 3 

average -- larger than average provision of a 4 

rear yard, I concur with the Applicant and the 5 

Office of Planning in their report that that 6 

hinders the possibility for development further 7 

than most of the neighboring properties in the 8 

area. 9 

 I think there is a confluence of factors 10 

here, including that piece going towards the size 11 

and shape and condition of the property itself as 12 

well as the requirement for HPRB review and 13 

limitations there.  We have as a Board taken 14 

those into consideration before but not seeing 15 

that they themselves -- they in and of themselves 16 

find a unique condition. 17 

 After getting over the first prong in 18 

that way -- and I also agree to an extent about 19 

the marketability of units.  I think a thousand 20 

feet is not enormous for this area, and so I 21 

think it's really the first two pieces about 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  255 

historic limitations as well as the combination 1 

of the setback and the rear yard that gets me 2 

more over the first prong, but I do. 3 

 And then, of course, I think we can see 4 

through the withdrawal of the party opponent, 5 

party applicant as well as the support of the ANC 6 

and the HPRB that the Applicant goes towards the 7 

second prong and doesn't show a detriment to the 8 

public good. 9 

 Similarly, as the Office of Planning 10 

shows in their report, don't see a -- any harm to 11 

the Zone Plan.  I think obviously, you know, we 12 

want to encourage, you know, renovation of these 13 

historic properties and mixed-use neighborhoods 14 

in areas such as these. 15 

 As I mentioned, there's obviously 16 

community support with the ANC as well as, you 17 

know, other property owners nearby, and so I can 18 

be support of the application. 19 

 That is all. 20 

 [Laughter.] 21 

 CHAIRMAN MOLDENHAUER:  That was a very 22 
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full and exhaustive analysis of the case. 1 

 I just want to see if there are any other 2 

comments from Board member. 3 

 MR. JORDAN:  No, that was a mouthful.  4 

No, that was enough, but it was second if you -- 5 

 CHAIRMAN MOLDENHAUER:  I think that Mr. 6 

Jordan is satisfied and would be looking for a 7 

motion. 8 

 I think I also agree.  I think that, Ms. 9 

Sorg, you identified all the different issues.  I 10 

think also I would incorporate OP's analysis and 11 

just emphasize that I think this application, 12 

while there were some limitations in regard to 13 

satisfying the first prong, does satisfy them in 14 

the aspect of looking at it as a confluence of 15 

factors. 16 

 VICE-CHAIRPERSON SORG:  Yes.  Thank you. 17 

 So I will submit a motion to approve 18 

Application No. 18259 for a variance from the lot 19 

occupancy under Section 772.1 and rear yard under 20 

774.1 for the renovation and addition at the -- 21 

rear addition to the building at 2465 18th 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  257 

Street, N.W. 1 

 CHAIRMAN MOLDENHAUER:  A motion has been 2 

made. 3 

 Is there a second? 4 

 MR. JORDAN:  Oh.  Now I can second. 5 

 CHAIRMAN MOLDENHAUER:  Motion has been 6 

made and seconded.  All those in favor, say 7 

"aye." 8 

 [Chorus of ayes.] 9 

 MR. MOY:  The staff would record the vote 10 

as 4 to 0 to 1.  This is on the motion of 11 

Vice-Chairperson Sorg to approve the application 12 

for relief, variance relief from lot occupancy 13 

and rear yard requirements.  Second the motion, 14 

Mr. Jordan.  Also in support of the motion, Ms. 15 

Moldenhauer and Mr. Hinkle, no other members 16 

participating.  So, again, the vote is 4 to 0 to 17 

1.  The motion carries. 18 

 CHAIRMAN MOLDENHAUER:  Thank you very 19 

much, Mr. Moy. 20 

 And seeing as there was no party 21 

opposition, since that application was withdrawn, 22 
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and we have support of the ANC, I believe that 1 

we'd like to waive our requirements and ask for 2 

Summary Order be issued for this case. 3 

 MR. MOY:  Indeed.  Thank you. 4 

 CHAIRMAN MOLDENHAUER:  Thank you. 5 

 Before we conclude for the day, I'd just 6 

like to indicate that we have a motion and a 7 

follow-up on announcement of an upcoming closed 8 

meeting and roll call vote. 9 

 As the Chairperson of the Board of Zoning 10 

Adjustment for the District of Columbia and in 11 

accordance with Section 405 of the Open Meeting 12 

Act, I move that the BZA hold a closed meeting 13 

via telephone conference on Monday, October 3rd, 14 

2011, for purposes of seeking legal advice from 15 

our counsel on the following cases scheduled for 16 

the upcoming decision, for Application 18276, 17 

Application 18278, Application 18280, Application 18 

18282; request for time extension of orders and 19 

minor modifications for Application 17913 and 20 

17913A; for Application 18243, Application 18244, 21 

Application 18245, Application 17540A and 22 
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17540A1. 1 

 I don't know if I had to read all those, 2 

but is there a second? 3 

 VICE-CHAIRPERSON SORG:  Second. 4 

 CHAIRMAN MOLDENHAUER:  The motion has 5 

been made and seconded. 6 

 Will the Secretary please take a roll 7 

call vote on the motion before us, now that we've 8 

had a second? 9 

 MR. MOY:  Yes.  Thank you, Madam Chair. 10 

 Board members, when I call your name, you 11 

can respond with yes or no, yea or nay to the 12 

motion, which carried -- well, it hasn't carried 13 

yet, but -- 14 

 CHAIRMAN MOLDENHAUER:  It may carry. 15 

 MR. MOY:  It may carry. 16 

 Ms. Sorg? 17 

 VICE-CHAIRPERSON SORG:  Yea. 18 

 MR. MOY:  Ms. Moldenhauer? 19 

 CHAIRMAN MOLDENHAUER:  Yea. 20 

 MR. MOY:  Mr. Jordan? 21 

 MR. JORDAN:  Yes. 22 
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 MR. MOY:  Mr. Hinkle? 1 

 MR. HINKLE:  Yes. 2 

 MR. MOY:  The motion carries, Madam 3 

Chair. 4 

 CHAIRMAN MOLDENHAUER:  As it appears, the 5 

motion has passed.  I hereby give notice the BZA 6 

will hold this aforementioned close meeting via 7 

telephone conference pursuant to the Open Meeting 8 

Amendment Act. 9 

 Notice will be posted in the Office of 10 

Zoning electronic reading room, placed in the 11 

Office of Zoning's electronic calendar on its 12 

website, and published in the District of 13 

Columbia's Register as in timely a manner as 14 

possible and practical. 15 

 Thank you very much, and then that will 16 

conclude our hearing.  Have a good day. 17 

 [Whereupon, at 4:20 p.m., the Public 18 

Meeting was adjourned.] 19 

 20 

 21 

 22 
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